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turned for caufe of detainer, that Sommerfett was the 
negro (lave of Charles Stenart Efquire, who had deli- 
vered Sommerfett into Mr. Knowks's cuftody, in onto 
to carry him to Jamaica, and there (ell him as a (lave. 
Affidavits were al(b made by Mr. Stenart and two 
Other gentlemen, to prove that Mr. Stenart had par- 
chafed Sommerfett as a (lave in Virginia, and had after- 
wards brought him into England, where he left his maf» 
ter's fervjee ; and that his refilling to return, was the Od 
cation of his being carried on board Mr. Knowles's 
(hip. 

Lpao Mansfield chudng to refer the matter to 
the determination of the Court of King's Bench, Som- 
merfett with fureties was bound in a recognisance for 
his appearance there on the 2d day of die next Hillary 
term ; and his* lordfhip allowed till thttfef for fettling 
the form pf the return to the habeas corfm* Accon}- 
iqgly on that day Sjommerfett appeared in the Court of 
King's Bench, and then the following return was 
read, 

"I JOHN KNOWLES, flDnmander of the 
f ' vefTel called the Ann and Mary in the wr4t here* 
41 unto annexed, do moft humbly certify an4 Mim tq 
•• ourprefent moft Serene Sovereign, the %\)g; that at 
u the time herein after T mention0d of bringing the fai4 
11 James Sommerfett from Africa, and long before, 
«! there were, and from thence hitherto there have bean, 
V and ftill are great numbers of negro flaves in Africa j 
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if and that daring all the time afbrefaid there hath 
** been, and ftiil is a trade, carried on by his Majefty's 
febjefts, from Africa to his Majefty's colonies or 
** plantations of Yirgigb and Jamaica in America, and 
" other colonies and plantations belonging to his Ma- 
** jc&j m America, for the neceflary (applying of die 
1* aforesaid colonies and plantations with negro flares ; 
" and that negroflaves, brought in the coorfe of the (aid 
*» trade from Africa to Virginia and Jamaica afore(aid 
** and the (aid other colonies and plantations in America, 
'•' by the laws of Virginia and Jamaica ajbre&id and the 
** (aid other colonies and plantations in America, dur- 
** ing all the time afbrefaid, hare been, and are (ale- 
" able and (old as goods and chatteli , and upon the 
** fide thereof hate become and been, and are the flaves 
and prop er ty of die porchafers thereof, and have 
been, and are (alcable and ibid by the proprietors 
** thereof as goods and chattels, And I do further 
"certify and return to oar (aid Lord the King, that 
«* James Sommeriett, in the (aid writ hereunto an- 
** nexed named, is a negro, and a native of Africa; 
f and that die (aid James Sommeriett, long before die 
" coming of the (aid writ to me, to wit on the icth 
f day of March in the year o^ our Lord 1749, was a 
<* negro flare in Africa ajbreiaid, and afterwards, to 
" wit on the fame day and year laft afbre&id, being 
** fbch negro (tare, was brought in the cootie of the 
" (aid trade as a negro flare from Africa afbfefirid to 
** Viigjmiaafbre&id, to be there (old ; and afterward?, 
«* to wit on the lft day of Aaguft in the jcar bet afore- 
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" faid, the faid James Sommerfett, being and conti 
" nuing fuch negro flave, was fold in Virginia aforefaid 
4i to one Charles Steuart Efquire, who then was an in-% 
** habitant of Virginia aforefaid $ and fhat the faid 
*' James Sommerfett thereupon then and there became, 
" and was the negro flave and property of the faid 
" Charles. Steuart, and hath not at any time fince been 
" manumitted, enfranchifed, fet free* or difcharged ; 
*' and that the laid James Sommerfett, fo being the ne- 
" gro flave and property of him the feud Charles 
*< Steuart, and the faid Charles Steuart having occa- 
€ } fion ta tranfaft certain affairs and buiinefs of him 
" the faid Charles Steuart in this kingdom, he the 
*< faid Charles Steuart, before the coming of the faid 
*' writ to me, to wit on the firft day of October in the 
" year of our Lord 1769, departed from America afore- 
" faid, op a voyage for this kingdom, for the purpofe 
<' of tranfa&ing his aforefaid affairs and buiinefs, and 
" with an intention to return to America, as foon as 
" the faid affairs and hufinefs of him the faid Charles 
" Steuart in this kingdom fhould be tranfacted, and 
«• afterwards, to wit on the 10th day of November in 
" the fame year, arrived iii this kingdom, to wit in 
" London, that is to fay, in the parifhof Saint Mary 
u le Bow in the ward of Cheap; and that the faid 
" Charles Steuart brought the faid James Sommerfett, 
" his negro (lave and property, along with him in the 
«* faid voyage, from America aforefaid to this king. 
" dom, as the negro flave and property of him the faid 
" Charles Steuart, to attend antlferve him, during his 

flay 
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«« ftay and abiding in this kingdom, on the; occaibjj 
«« aforefaid, and with an intent to cany the faid James* 
*« Sonunerfett, back again into America, with him the 
«« faid Charles Steuart, when the faid affairs and bttfi? 
" nefs of the faid Charles Steuart mould be tranfa&ed ; 
« which faid affairs and bufinef* of the faid Charles 
« c Steuart are not yet tranfaded, and the intention of 
V the faid Charles Steuart to return to America as afore- 
" faid hitherto hath continued, and (till continues. 
«' And I do further certify to our faid Lord the King, 
*' that the faid James Sommerfett did accordingly attend 
i ( and ferve the faid Charles Steuart in this kingdom, 
" from the time of his faid arrival, until the faid James 
<' Sommerfett's departing and abfenting himfelf from 
* € the fervice of the faid Charles Steuart herein after- 
5* mentioned* to, wit at London aforefaid in the parifh 
« and ward aforefaid ; and that before the coming of 
" this, writ to me, to wit on the 1 ft day of Oftober in 
" the year of our Lord 177 1, at London aforefaid, to 
«' wit in the parifh and ward aforefaid, the faid James 
4 * Sommerfett, without the confent, and againft the 
<< will of the fates Charles Steuart, and without any 
«• lawful authority whatfbever, departed and abfented' 
44 himfelf from the fervice of the faid Charles Steuart, 
4t and abfolutely refufed to return info the fervice of 
" the faid Charles Steuart, and ferve the faid Charles 

m 

<* Steuart, during his ftay and abiding in this kingdom, 
<' on the occafion aforefaid: Whereupon the faid 
«' Charles Steuart, afterwards and before the coming 
«' of tlus writ to me, to w;t on the 26th day of No- 
vember 
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P«tember in the year of our Lord 1771, on board d^ 
** Aid veflel called the Ann and Mary, then and ftili 
?< lying in the river Thames, to wit at London afore? 
V (aid, in die parish and ward afbrefaid, and then and, 
f l ftiH bound nppn a voyage for Jamaica aforefaid, did 
4< deliver the (aid James Sommerfett onto me, wh£ 
*' then was, and yet is mailer and commander of the 
'' (aid veflel, to be by me fafely and fccurely kept and 
" carried and conveyed, in the faid veflel, in the faid 
? l voyage po Jamaica aforefaid, to be there fold as the 
f l Have and property of the faid Charles Steuart ; and 
1" that I did thereupon then and there, to wit at Lon* 
" don aforefaid in the parifh and ward aforefaid, rcr 
** ceive and take, and have ever fince kept and detained 
«' the faid James Sommerfett in my care and cuftody, 

" to be carried by me in the faid voyage to Jamaica 
'"aforefaid, for the* purpofe aforefaid. And this is 
" the caufe of my taking and detaining the faid James 
" S<wtt|g$£tg*nd whofe body I have now ready, as by 

4< the faid writ I am commanded^'' 

* 

Aft E a the reading of (he return, ty[r r Serjeant Davy; 
one of the counfel for Sommerfett the negro, deiired 
time to prepare his argument againft the return ; and 
OH account of the importance of the cafe, the court 
postponed hearing the obje&ions againft the return, 
till the 7th of February, and the recognizance for the 
negsp's appearance was continued accordingly. On 
that day Mr. Serjeant Davy and Mr. Serjeant Glyni* 
argued againft the return, and the furthet argument was 
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poflponed till Eafter term, when Mr. Mansfield, Mr* 
Alleyne, and Mr. Hargrave, were alfo heard on the fame 
fide. Afterwards Mr. Wallace, and Mr. Dunning ar- 
gued in fupport of the return, and Mr. Serjeant Davy 
was heard in reply to them. The determination of the 
court was fufpended till the following Trinity term; 
and then the court was unanimoufly of opinion againft 
the return, and ordered that Sommerfat fcould be 
difcharged. 

The following argument, on the behalf of the 
negro, is not to be coniidered as a fpeech aAually deli- 
vered; for though the/author of it, who was one of 
the counfel for the negro, did deliver one part of hi* 
argument in court without the affiftance of notes ; yet 
his argument, as here published, is entirely a /written 
compofition. This circumftahce is meatiwA MpMMT 
author fliould be thought t9 dlka ametJL gflM|h» 
Jus not the haft title* lz. 
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THQVGi^ the . learning and abilities of the gen- 
U/meJ^ With whoi& I am joined on this occa- 
4on, have greatly anticipated the arguments prepared 
fey me; yet I truft* that the importance of the cafe 
will excufc me for difcloilng my ideas of it, according 
tp the plan and order which I originally found it con- 

**ent£«fep*< 
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Short date The cafe before the court, when exprefled in few 
ef the Cafe, 

words, is this. Mr. Steuart purchafes a negro (lave in 

Virginia, where by the law of the place negroes are 

flaves, and faleable as other property. He comes into 

England, and brings the nejjro with him. Here the 

negro leaves Mr. Steuart's fervice without his con- 

fent j and afterwards perfons employed by him feize the 

Mgrbj and forcibly carry him on board a fhip 

bound to Jamaica, for the avowed pufpofe of tranf- 

porting him to that ifland, and there felling 

him as a Have. On an application by the negro's 

friends, a writ of habeas corpus is granted ; and in 

obe- 
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obedience to the writ he is produce*! before this court, 
end here foes for the reftitution of Us liberty. 

T r i qoeftions, arifing on this cafe, do not merely I W*3J 
concern the unfortunate perfon, who is the fubjed of 
it, and fuch as are or may be under like unhappy cir* 
cumfbnees. They are highly intwefting to the whole 
community* and cannot be decided, without having the 
Snoft general and important confequences ; without 
extenfive influence on private happineft andpublick 
Security* The right, claimed by Mr. Steuart to die 
detention of the negro, is founded on the condition of 
fiavery, in which lie was before his matter brought him 
into England ; and if that right is here recognized, 
domeftick fiavery, with it's horrid train of evils, may 
be lawfully imported into this country, at the difcretion 
of every individual foreign and native. It will come 
not only from our own colonies, and thofe of other 
European nations ; but from Poland, Rufia, Spain, ' 
end Turky, from the coaft of Barbery, from the Weftera 
•end Eaftern coafb of Africa ; from every part of the. 
world, where it ftill continues to torment and difhonour 
the human (pedes. It will be tranfinitted to us in all 
it's various forms, in all die gradations of inventive 
cruelty ; end by an universal reception of fiavery, this 
country, (6 famous for publkk liberty, will become the 
chief feat of private tyranny. 

. I if fpeaking on this cafe, I toll arrange my obfcr- Poy* 
vations under two heads. First I flail confide* the £ b ^^£* 

C right) 
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fight, which Mr. Steuart claims in the" pcrfon of tB< 
negro. Secondly I {hall examine Mr. Steuart's 
authority to enforce that right, if he has any, by im- 
prifonment of the negro and tranfporting him out of 
this kingdom. The court's opinion m favor of th« 
negro, on either of thefe points, will entitle him to a 
difcharge from the cuftody of Mr. Steuart. 

(ift) Point ( i ft.) The firfl: point, concerning Mr. Steuart's 

on the right • •.,,.-. . , • 

claimed in n g nt *n the perfon of the negro, is the great one, and 

•crfoa 810 ' t * iat w k* cft * depending on a variety of confiderations, 
requires the peculiar attention of the court. Whatever 
Mr. Steuart's right may be, it fprings out of the con- 
dition of flavery, in which' the negro was before hit 
arrival in England, and wholly depends on the con- 
tinuance of that relation ; the power of ixnprifoning at 
pleafure here, and of tranfporting into a foreign coun- 
try for fale as a flave, certainty not being exercifeable 
over an ordinary fervant. Accordingly the return fairly 

Slavery the admits flavery to be the fole foundation of Mr. 

of^he'claim S teuart,s claim ; and this brings the queftion, as to the 

to the negro, prefent lawful nefs of flavery in England, directly before 
the court. It would have been more artful to have 
aflerted Mr. Steuart's claim in terms lefs* explicit, and 
to have ftated the flavery of the negro before his 
•coming into England,* merely as a ground for claiming 
him here, in the relation of a fervant bound to follow 
wherever his matter fhould require his fervice. The 
cafe reprcfentcd in this difguifed way, tho* in fiib- 
ftance the fame, would have been lefs alarming in it's 

firft 
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•Atft* I ppeaTance,' and might have afforded a better 
chance of evading the true queftion between the partiei. 
JBut this artifice, however convenient Mr. Steuartfr 
counfel may find it in argument, has not beta adopted 
^n the return -, .the cafe being there ftated as it reaHy 
is, without 'any fuppreflion of fatts to conceal the 
.£ieat extent of Mr. Steuatt's claim, or any colouring 
of language to hide the odious features of flavery in 
jthe feigned relation pf an ordinary fervant, 

» 

£b fore I enter upon the enquiry into the prdent General ofc- 

lervationsoo 

lawfulnefs of flavery in England, I think it neceflary domefttck 
jto make fome general obfervations on flavery. I mean flave, T• 
.feowever always to keep in view flavery, not as it is 
in the relation of a fubjeft to an abfblute prince, but 
only as it is in the relation of the loweft {pedes of fetf 
yant to his mailer, in any ftate whether free or other* 
wife in it's form of government. Great confuiion has 
enfued from difcourftng on flavery, without due atten- 
tion to the difference, between the defpotifm of a 
fovereign over a whole people and that of one fubjeft 
j>ver another* . ,The former is foreign to the prefeut 
cafe, and - therefore, when I am defcribing flavery, or * 

pbferving upon it, I defire to be underftood as con- 
fining myfelf to the latter * though from the connection 
•between the two fubjecls, fome of my obfervations 
may perhaps be applicable to bpth. 

•i 

■ 

Slavery has been attended in different countries Difficulty o 

d doing fia 

with circumftances fq various, as to render it difficult VCky . 
' ■ " C 2 to 
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10 give a general defcription of it. The Room 
lawyer (a) calls flamy a constitution of tbt law of na- 
tion* by ivkcb ons it modi f*bj*& U amtbtr contrmry H 
nainrt. But this, as has been often observed bytho 
commentators, is miftafcing the law by which flavery 
is conftituted for flavery itfclf, the cause for die efteft * 
though it muft be ocafefied, dial the latter part of the 
definition obfcurely hints at the nature of flavery, 
Grotius (A).defcribes flavery to be, an obligation to fin* 
anotbor for lift in eonfidiration of being fnfpUtinuitb tbt 
bar* ntctjfarits of lift. Dr, Rntherfbrth (r) reje6s this 
definition, as implying a right to dired only Ae la* 
bort of the flare and not his other a&ons. He 
therefore, after defining dtfpotifm to be am alie na b k 
rigbt to &rt8 all tbt a£tions of anotktr ; from thence 
concludes, that ptrftQ flavtry is an obligation to btfo 
JirtBtd. This laft definition may ferve to convey 4 
.general idea of flavery ; bat like that by Grotius and 
many other definitions which J have feen, if understood 
ftriftly, will fear ce fuit any (pedes of flavery, to which 
it is applied. Befldes it omits one of flavety'e fevereft 
and mofl ufual incidents; the quality, by which it in* 
vohes all the iflbe in the misfortune ef the parent. 
In truth, as I have already hinted, the variety of 
forms, in which flavery appears, makes it almofl ist* 
poffible to convey a juft notion of it in the way of do* 

(a J Dig. lib. T. tit. 5. Jex 4, f. 1. Servittu eft conftitutio jury 
gentium Qua guts etomhm attend centra naturam fubjicitur. 
(b) Jur. Bell. lib. 2. c. 5. i. 17. 
(t) Ink Nat. L. b. x. c. 20. y, 474. '» 
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Cnition* There ate however certain properties, whicn 
have accompanied flavery m motV plates ) and by it* 
fending to thefc, wemayalway§4iiingaUh it, from 
the mild fpecies of dotneftic service fo common and 
well known in oor^own coentry. I fttH Jhordyenm* 
rncrate the moft remarkable of those properties j parti* 
cnlarly, fnch at cha ra fte ri r c the fpec ie s 6f flavery adopt- 
ed in our American colonies, being that now under the 
coofideration of this court, This I do, in order that a 
jnft conception may be formed, of the propriety with 
which I fliall impute to flavery the moft pernidoni 
efle&s. Without fob a. pteviot* explanation, the 
jaoft folid objection* to me permiffon of flavery will 
ha* the appearance of wmeaning, though fpecioas, 
exclamation* 



r alwayi imports an obligation of perp e tua l 
obligation, which only the confent of die 
Liflblve,— It generally gives to die mafter, 
r power of ashnfluftrmg every fort of cor* 
innmuan, hoc nnmeataieiy anectmg 



the fife or, fimb of the flare: fometimet even thefe are 
left cipofcu to me arbitrary wiB of the mafter, or they 
ore protected by Mies, and otter flight ptmsflimcntip 
aoomcoooderalne tDreflram 



It creates an int ipm ity of aujuiiug, except for the 
mater's benefit.— It allows the mafler to alienate the 
person of the flare in the fime manner u other 
property.— Laftly, it defends from patent to child, 
with all it's severe ap pend ag e s ,— On the moft accurate 

OOflNMHIttOS)^ 



. £p/nparifon, there will be found nothing exaggerate 
. in this representation of flavery. The defcription agrees 
.with aJnwft.evtfy. kind of flavery, formerly or now ex- 
rifling ; except only that remnant of the ancient flavery, 
. which ftill lingers in. fome parts of- Europe, but. quali- 
fied and moderated in favor of the flaye by the humane 
provi£on .of modern times , 

JMeffedh From this view of the condition of flavery, it will 

■ ■ . J>e eafy to decide it's ddftru&ive confequences. — It cor- 
rupts the morals of the mailer, by freeing him from 
thofe reftraints with refped to. his Have, fo neceiTary 
for. the controul of the human paffions, fo beneficial in 
promoting the practice aijd confirming the habit pf 
virtue. — It is dangerous to the mailer, becaufe his on- 
. preffion excites implacable refentment and hatred in 
the Have, and the extreme mifery of his condition con- 
tinually prompts him' to rifque the gratification of them, 
and his fitua|ion daily furniihes the opportunity,— To 
.the Have it communicates all the afflictions of lifq, 
without leaving for him fcarce any of its pleafures 5 
and it depreiTes the excellence of his nature, by deny* 
ing the ordinary means and motives of improvement 

Si 

—-It is dangerous to the Hate, by it's corruption 0/ 
jhofe citizens on whom it's profperity depends ; and by 
.^dpitting within it a multitude of perfons, who, be- 
ing excluded from the common benefits of the con- 
stitution, are intereiled in fcheming it's deilru6lion.-«- 
Hence it is, that flavery, in whatever light ^e. view it^ 
taay be deemed a moil pernicious initiation :• imme l7 
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diafely fo, to die uhhappy perfon who fuffers under if \ 
finally fo, to the mailer who triumphs in it, and to the 
Hate which allows it. 

» However I muftconfefs, that notwithftanding the Opinion of 
force of the reafons againft the allowance of domeftic. dcrn liters 
llavery, there are civilians of great credit, who infift *? fa Ty?L 
jjpon its -utility ; founding themfelves chiefly, on the of navery, 
fuppofed increafe.of robbers and beggars in confequence £J£ £ 
Of it's difufe. This opinion is favoured by Puffen- ftnOions. 
dorf (d) and Ulricus Huberus(f). In the diflertation 
# on .flavery prefixed to Potgkflerus on the German law 
di t fiat u fervor urn y the opinion is examined minutely 
and defended. To this opinion I oppoie.thofe ill cqn* 
Jfequences, which I have already reprefented as almoft 
jieceflarily flowing from the permiflion of domeftic fla- 
ytrfi the numerous teftimonies againft it, which are to 
.be found in antient and modern hiftory ; and the ex* 
ample of thofe European nations, which have fupprefled 
the ufe of it* after the experience of many centuries 
: an4 in the more improved ftate of fociety. In juflice 
.alfo to the writers , juft mentioned I muft add, that 
.though they contend for the advantages of domeftic fla- 
very, they do not feem to. approve of it, in the form 
an4 extent^ki which it has generally; been received ; but 
.under limitations, which .wotu^i certainly render it far 
more tokrable. : Huberus in.htt&mmra Remand (/), 
has a remarkable paiTage, in Wtfch, after recommend- 

(</) Law of Nature and Nations, b* 6. c. 3. £ 10. \ / 

(«) Praslea. Jur. Civ. page* I <• 

ing 
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trig ft mild flavery, he cautiaufly diftinguiihes it* front 
that cruel fpeciet, the fobjeft of commerce between 
Africa and America* His words are* loqumr d* ftrnri- 
tute, qualis apud civiliores fopulos in ufm fuit ; ntc tram 
txmpkt bmrbartrnm, *oel qua nunc at Afrit* in Ameritam 
Jhmt btmnnm cmmtrtiai tu&m miJn fuifipum otyiciat* 

Origin «f The great origin of flavery is captivity in war* 

. #"!!*J^ *****& fometimet it has commenced by contract. It 

bw&Nft has been a qneJtion mock agitated, whether either of 



thefc foundation* of flavery is confident with nato* 
ral juftice. It would be engaging in too large a field 
of enquiry, to attempt reafbning on die gtmrml l*w~ 
fulnt/s of flamy. ItrxxSt too, that the liberty, for 
Which I am contending, doth not require fach a difqui* 
fition ; and am impatient to reach that part of my ar- 
gument, in which I hope to prove flavery reprobated 
by the law of England as an incvwwnitnt thing. Here 
therefore I fball only te@r to feme of the moft eminent 
writers, who have examined, how far flavery founded 
on captivity or contraft is conformable to the law of 
nature, and fhafl jnft hint at die reafons, which in- 
fluence their feveral opinions. The antient writers fup» 
pose the right of killing an enemy vanquiflied in a 
jnft war; and thence infer the right of enflaving 
him* in this opinion, founded, as I prefame, on 
the idea of pnaifUng the enemy for his injufKce, 
they are followed bf Aiieikns G«ntilis(^) f Greens (^ 

(**) J"* ° ent ' *•£• ** fervitutei 
(*) Jwr. Bell. I 3. c, 7. f. 5» 

fnfen* 



jP^ffendorf (/), Bynkerfhock (J) f and many others* - 
)But in the Spirit of Laws (i) the right of killing 
it denied, except in cafe of abfolute neceffity and, 
fqr felf-preferyation. However, where a country 
is conquered, the author iepms to admit the conque- 
ror's right of cnflaving for a fhoj-t time, that is, till 
the conqueft if effectually fecured, Dr, Rutherforth (/), 
not fatisfied with the right of killing a vanquiihed ene- 
my, infers the right of enflaving him, from the coo* 
queror's right to a reparation in damages for the ex- 
pences of the war. I do not know, that this doctrine 
has been examined ; but I mull obferve, that it feems 
only to warrant a temporary flavery, till reparation is 
obtained from the property or peribnal labor of the 
people conquered* The lawfulnefs of flavery by con* 
tract is aflentedto by Grotius and Puffendorf(»), who 
<found thcmfclves on the maintenance of the flave, 
which is the confederation moving from the mailer. 
But a very great writer of our own country, who is 
now living, controverts ( n ) the fufficiency of fuch a. 
confideratiou* Mr, Locke (<?) has framed another kind 
of argument againft flavery by contract $ and the fub* 

• 

( \ ) Law of Nature and Nationi, b, $, c. 3. f. 6, 
(j) Qu/eft. Jur. Publ. 1. 1, t. 3. 
(*) B. 15. c, 2. 

(/) See his Inft. Nat, Law, vol. 2, p, 573. and vol. j. p. 481/ 
(m) See Grot. Jur. Bell. 1. 2. c. 5. f, 1, 2. & Puff. Law of N*r 
tureand Nationi, b. 6. c. 3. f. 4. 
( n ) See B lac kit Comment, jft ed. vol. I. p. 412. 
(o) See Locke on Govcrnra. Svoedit. b, 2, c, 4. p. 213. 
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fiance of it is, that a right of preferring life is una* 
lienable ; that freedom from arbitrary power is eflentiaho, 
the exerdfe of that right ; and therefore, that no man 
can by compact enflave himfelf. Dr. Rutherfbrth (/>) 
endeavors to anfwer Mr. Locke's objection by infixing 
on various limitations to the defpotifin of the matter ; 
particularly, that he has no right to difpofe of the 
Have's life at pleafore. But t>c misfortune of this 
rcafoning is, that though the con trad cannot juftly ecu- 
vey an arbitrary power over the flave's life, yet it gene- 
rally leaves him without a fecurity againft the exercife 
of that or any other power. I fhall fay nothing of 
flavery by birth ; except that the flavery of the child 
mujl be unlawful, if that of the parent cannot be jnfti- 
£ed ; and that when flavery is extended to the ifTue, as 
it ufually is, it may be unlawful as to them, even though 
it is not fo as to their parents. In refpect to flavery 
ufed for the punifhment of crimes againft civil fociety, 
it is founded on the fame neceffity, as the right of in-* 
Aiding other punifhments ; never extends to the offen- 
tier's iffue ; and feldom is permitted to be domeftic, 
die objeds of it being generally employed in public 
works, as the galley-flaves are in France. Confequently 
this kind of flavery is not liable to the principal objec- 
tions, which occur againft flavery in general (f J . yp- 

on 

(/>) See his Inft. Nat. Law, vol. I. p. 480. 

(q) Some writers there are, who- deduce the lawfulaefs *f do*- 

" " " ■ . ■ * 

meftic flavtfry from the pw&ice of it amongft the Jews, and from; 
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bn the whole of this controverfy concerning flavery, I 
think myfelf warranted in faying, that the jufHce and 
lawfulnefs of every ipecies of it, as it is generally confti- - 
tut$d y except the limited one founded on the commiifion 
of crimes againft civil fociety* is at leaft doubtful ; 
that if lawful, fuch circumllances are neceflary to make 
it fb, as feldom concur, and therefore render a juft 
commencement of it barely poffible -, and that the op* 
preffive manner in which it has generally commenced, 
the cruel means neceflary to enforce it's continuance, and 
the mifchiefs entiling from the permiffion of it, furnifh 
very ftrong preemptions againft it's juftice, and at all 
events evince the humanity and policy* of thofe dates, 
in which the ufe of it is no longer tolerated* 

But however reasonable it may be to doubt the Umverfcl 
juftice of domeJtic flavery, however convinced we may JjJ^** 

be of it's ill effects, it muft be confefled, that theprac- amongfttl 
■ • • « a nc isi it t> 

tice is ancient and has been almoft univerfal. Its be- 
ginning may be dated from the remoteft period, in 
-which there are any traces of the hiftory of mankind. 
It commenced in the barbarous ftate of fociety, and 
was retained, even when men were far advanced in ci- 
vilization. The nations of antiquity molt famous for 

fome paflkges in the' Old Teftament which are thought to counte- 
nance it. See Vinn. in Inftit. Heinecc. ed. 1. i. t, 3. p. 31, 
There are others who attempt to juftify flavery by the New Tefta- 
ment, b:cawfe it contains no direct precepts againft it. See Tayl. 
Blem. Civ. L. 434*-^! fliall not attempt to examine either- of< theft 
opinitnii 

D 2 coun- 
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countenancing the fyftem of domeftic flavery were tfte 
Jews, the Greeks, - the Romans, and the antient Ger- 
mans (r) ; amongft all of whom it prevailed/ but in 
various degrees of feverity. By the antient Germans 
• it was continued in the countries they over-run ; and 
fo was tranfmitted to the various kingdoms and Jfotes, 
which arofe in Europe out of the ruins of the Roman 
Kline of empire. At length however it fell into decline in moft 
rope, parts of Europe ; and amongft the various caufes, which 

contributed to this alteration, none were probably 
more eiFe&ual, than experience of it's advantages, the 
difficulty of continuing it, and a perfuafion that the 
cruelty and oppreflion almoft neceflarily incident to it 
were irreconcileable with the* pure morality of the 
Chriftian difpenfation. The hiftory of it's decline in 
Europe has been traced by many eminent writers ; par* 
ticularly Bodin (j), Albericos Gentilis(r), Pdtgief- 
(eras («), Dr. Robertfon (w), and Mr. Millar (#). It 
is fumcie'nt here to fay, that this great change began iq 

(r) It appears by Casfar and Tacitus, that the antient Germans 
had a kind of Haves before they emigrated from their own coun- 
try. See Caef. de bell. Gall. life. 6. cap. 13. & Tac. de mpr« 
German, cap. 34. & 25. et Potgieff. de fiat, fervor, ap. Germ. 
lib. 1. cap. i. 

(s) See his book De Republics^ cap* $. de imperio ferviliv 

(/) Jur% Gent. cap. de fervitute. 

(») Jur. Germ, de ftatu fervorum. 

(w) life of the Emperor Charles the 5th, vol. X. 

(#) Observations on the diftinttion of ranks in civil fociety. 
Sec alfo TayL EJfcm. Civ, L. 434. to 439* 

Spain- 
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Spain according to Bodin abqut the end of the 8th cert- 
tiny, and was become general before "the middle of the 
14th century. Bartolus, the moft famed commentator 
bn the Civil law in that peridd, reprefents flavery as 
in difufe ; and the fucceeding commentators hold mucn 
the fame language. However, they muft be underftood , 

with ^nany reftridions and exceptions ; and not to 
mean, that flavery was completely and univerfally abo- 
Hfhed ic^ Europe. Some "modern Civilians, not ftiffi- 
ciently attending to this circumftance, rather too haftily 
reprehend their predeceflbrs for reprefenting flavery aa 
,difufed in Europe. The truth is, that the ancient fpe- 
ties of flavery by frequent emancipations became greatly 
dimihifhed in extent ; the remnant of it was confiden- 
tly abated in feverity ; the. difufe of the jpra£tice of 
enflaving captives taken in die wars between Chriftian 
powers affifted in' preventing the future increafeof do- 
meftic flavery ; and in fome countries of Europe, par- 
ticularly England, a fUll more efFe&ual method, which 
X lhall explain hereafter, was thought of to perfe& the 
fupprdffion of it. Such was the expiring ftate of do- Revival of 
meftk ilavery in Europe at the commencement of the dome . fticfl *- 

very in 

16th century, when the difcovery of America and of America, 
tile Weftern and Eaftern coafta of Africa gaVe occafion 
to the introduction of a new fpecies of flavery, It took 
H*$ rife from the Portuguefe, who, in order to fupply 
th?? Spaniards with perfons able to fuftaih the fatigue o*f 
cultivating their new pofleffions in America, particu- 
larly the Iflands, opened a , trade between Africa and 
America for the fale of negro flaves. This difgraceful 

commerce 
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commerce in the human {pedes is faid to have begun 1 
in the year 1508, when the firft importation of negro 
flaves was made into Hifpaniola from the Pcrtugnde 
fettlements on the Weftern coaft of Africa (y). In 1546 
the emperor Charles the 5th endeavored to ftop the 
progrefs of the negro flavery, by orders thai all flaves hi 
the American ifles ihould be made free ; and they were 
accordingly manumitted by Lagafca the governor of 
the country on condition of continuing to labor for 
their mailers* But this attempt proved unftjccefsfui, 
and on Lagafca' s return to Spain domeftic flavery re- 
vived and flourifhed as before (*). The expedient of" 
having flaves for labor in America was not long pecu- 
liar to the Spaniards ; being afterwards adopted by the 
other Europeans as they acquired pofleflions there. Li 
confequence of this general pra&ice, negroes are become 
a very conflderable article in the commerce between 
Africa and America ; and domeftic flavery has take& 
fo deep a root in moll of our own American colonies, 
as well as in thofe of other nations, that there is little 
probability of ever feeing it generally fuppreffed. 



The attempt 
Co introduce 
the flavery of 
negroes into 
England 
examined. 



Here I conclude my obfervations on domeftick 
flavery in general. I have exhibited a view of it's na- 
ture, of it's bad tendency, of it's origin, of the argu- 
ments for and againft it's juftice, of it's decline in'Eu- 
rope, and the introdu&ion of a new flavery by die Eu- 



(y) Ander. Hift. Coram, v. 1. p. 336. 
(x) See Bodinde republic* Ub. 1. c. 5* 
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rpptan nations into their American colonies. I (hall notf 
Examine the attempt to obtrude this new flavery into 
England. Andlfere it will be material to obferve, that if 
on the declenfion of flavery in this and other countries of 
Europe wherf it is difcountenanced, no means had been 
devifed to ohftruft the admifEon of a new flavery, it 
would have been vain and fruitlefs to have attempted 
fuperfeding the antient fpecies. But I hope to prove, Arntmenti 
that our aneeftors at leaft were not fo fhort-fighted ; and *? ^ST'i^ 
that long and uninterrupted ufage has eftabliihed rules, of England 
as effectual to prevent the revival of flavery, as their nut a new * 
humanity was fuccefsful in once fupprefling it. I Ihall flaTef y* 
endeavor to (hew, that the law of England never re- 
cognized any fpede* of domelHc flavery, except the ««• 
tttnt one of wUenagi now expired, and has fufRciently 
provided againft the introdu&ion of a new flavery un- 
der the name of vslknage (a) or any other denomination 
whatever. This proportion I hope to demonftrate 
* from the following considerations. 

J. I apprehend, that this wilt appear to be the law *• Arg»* 
of England from the manner of making title to a the manner 
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The only flavery our law-books take the leaft notice 
of is that of a villein ; by whom was meant, not the mere 

(a) Villenagc is ufed Id exprefs fometimes the ttnure of bade 

held by Villein-fervices, and ibmetimes the ferfonal bcmUwe of the 

villein 3 but throughout this argument it is applied in the latter 

ftafeonly. 

" ^ % • tenant 



fct?a>ii by villein fer vices, and ivba might he free i? his par 9 
foMf but the villein in blood and tenure : and as the Eag- 
Jfifh law has no provifions to regulate any other flavery 9 
therefore no flavery can be lawful in England except 
fuch as will confidently fall under the denomination 
of villenage. 

The condi- Th e condition of a villein had moft of the incident! 

^ille^ * * ^ avc De *° re defcribed, in giving the idpa of flayery in, 
general. His fervice was uncertain and indeterminate, 
fuch as his lord thought fit to require ; or as fome of 
our ancient writers [h) exprefs it, be know not in the 
evening ivhat he tvas to do in t(je morning, he was boymd 
to do whatever he vifl\ fommanded. He was liable to 
beating, imprifonmentj and every other chaftifemcn^ 
his lord could devife, except killing, and maiming (*), 
He was incapable of acquiring property for his own 
benefit, the rule being quicquid acquiritur fervo acquU 
ritur domino (d). He was himfelfthe fubjeft ofpro- 

(b) See the extracts from them in Co. Litt. I z6. b. 

(c) See Termes de la Ley, ed. of 1567. voc. Villenage— -Old 
Tenures, cap. Villenage— Titah. Abr. Coron. 17.— :*Ro. £br. i.«ay 
2. Inft.45. — & Co. Litt. 116. & 127. 

(d) Co. Litt. 117. a.— The words, in pleading feizin of villein- 
fetvice, are,vety exprefiive of the lord's power over the villein'a. 

* 

property. In 1. E. 2. 4. it is pleaded that the lord was feized of the 
villein and his anceftors come affaire recbat de char & de fank & de 
file marier & de eux tatller buut & k$$ &e. The form in 5, E. «. 

15. is, come de nos viieynes en fefant de luy notre provoft enpnant dt 

• 

luy recbat dt char & de faunk & redemption pur filf fif fix marier de 
luy & de ces aunt & 4 tatller $aut & Ifai a notre volente, In the firft of 

Ik* 
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f>erty ; as fuch faleable and tranfmi&ble. If he was 
a villein regardant, he patted with the manor or land 
to which he was annexed, but might be fevered at the 
pleafure of his lord (*). If he was a villein in grbfs, 
he was an hereditament or a chattel real according to 
his lord's intereft ; being defcendible to the heir where 
the lord was abfolute owner, and tranfmiflible to the 
executor where the lord had only a term of years in 
him (/). Laftly, the flavery extended to the iflue, if 
both parents were villeins, or if the father only was a 
villein ; our law deriving the condition of the child 
from that of the father, contrary to the Roman law* 
in which the rule was partus fequitur writ rem (g), 

the above forms there is evidently a mifprint; and the reading fhould be 
a /aire recbat inftead of affaire rechat. As to the word provoft in 
the fecond form, it feems to fignify plunder, and perhaps the print 
fhould bt proie or proye inftead of provoft. I was led to this con- 
jecture by the following proverb in Cotgrave's Frerich Dictionary, 
qui a It inlain il a fa prcye. See Cetgr. ed. of 1673. voc. proye* 
However, in the Latin Entries the word provoft is tranflated propofi- 
tum, which in a barbarous fenfe of the word may be conftrued to 
fignify will or pleasure, and will make the paffage intelligible. In 
fome Entries provoft is tranflated prapofitus j but this word cannot 
be underftood in any fenfe that will make this ufe of it intct 
ligible. 

The forms of pleading feizin of villein-fervices in the* Latin En- 
tries are very fimilar to thofe I have extracted from the year books* 
See Raft. Entr. 401. a, 

(e) UfUjt&. 181, 
. (f) Bro; Abr.'^illenage, 60.— Co. Litt. 117. 

(g) Co, Litt. 1*3. Anciently our law feems to have been very 
uncertain in this rtfpeft. See Glanv. lib. 5, c. 6. Mirr. c. 2. £ 38; 

E Britt. 
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The origin of villenagc \s principally (h) to be de* 
rived from the wars between our Britifh Saxon Daniih 
and Norman anceftors, whili they were contending for 
the pofleffion of this country* Judge Fitzherbert in 
bis reading on the 4th of Edw. L flat* i . in titled Ext en * 
ta mantriiy fuppofes villenage to have commenced at the 
Conqueft, by the diftribution then made of the forfeited 
lands and of the Vanquished inhabitants reftdent upon 
them (/). But there were many bondmen in England 
before the Conqueft, as appears by the Anglo-Saxon laws 
regulating them ; and therefore it would be nearer the 
troth to attribute the origin of villeins, as well to the 
preceding wars and revolutions in this country, as to the 
efieclsofthe Conqueft (k). 

After the Conqueft many things happily concur- 
red, firft to check the progrefs of domeftic flavery in 
England, and finally to fupprefs it* The cruel cuf* 

Brit!, c. 31* But the writers in the reign of Henry the 6th, agree 
that par law was as here reprefented ; and from the plea of baftardy, 
Which was held to be a peremptory anfwer to the allegation of 
▼Menage (o early as the reign of Edward the 3d. I conjec*hire, that 
the law was fettled in the time of his father. See Fortefc. laud, 
kg. Angl. c. 41. Litt. fe&. 187.— 43. E. 3. 4. & Bro. Abr. Ville- 
nage, 7. 

(b ) I do not fay wbolfy, becaufe probably thefe were fome flaves 
in England before the firft arrival of the Saxons ; and alfo they 
and the Danes might bring fome few from their own country. 

(I) See the extract from Fitzherbert'? reading iaJhrring£ ObJerr* 
on Ant. Stat. «d edit. p. 237. 

(k) See Spelm. GlofT. voc. Lazxi & Servus. Sotnn. on Gavelk, 
65. and the index to WiHc. Leg. Saxon, tit. Scrvwl 
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torn of enflaving captives in war being abolifhed, from 
that time the acceffion of a new race of villeins was 
prevented, and the humanity policy and neceffity of 
the times were continually wearing out the ant'unt race. 
Sometimes, no doubt, mamppiffions were freely grant* 
ed ; but they probably were much oftener extorted dur-r 
ing the rage of the civil wars, fo frequent before the 
feign of Henry the 7th about the forms of the confti-* 
tution or the fucceffion to the crown, Another caufe, 
which greatly contributed to. the extinction of villenage, 
was the difcouragement of it by the courts, of juflice. 
They always prefumed in favor of liberty, throwing 
tjie onus probandi upon the lord, as well in the writ of 
homine repkgiando, where the villein was plaintiff, as in 
the natiyo babindo x where he was defendant (/). Nonfuit 

(1) See Lib. Intrat. 176. a. i77.*b. & Bro. Abr. Villenage, 66. 
It feems however, that if after a nat'rvo babendo brought by the lord, 
the villein, inftead of watting for the lord's proceeding upon it, 
fue'd out a libertate probanda to remove the queftion of villenage for 
trial before the juftices in eyre, on the return- of it he was to produce 
fome proof of his free condition j and that if he failed*, he and his 
pledges were amerced. But this failure did not entitle the lord to 
any benefit from his nat'rvo babendo, and therefore^ if he proceeded 
in it, and could not prove the villenage, the judgment was for the 
villein j or if the lord did not proceed, a nonfuit, which was equally 
fatal to'th'e lord's claim, was the neceflury confequence. See 47. 
H. 3. It. Dev. Fitz. Abr. Villenage, 39. In truth, the requisition 
of proof from the villein on the Tibcrtate probanda, and the amerce* 
ment for Jpait of it, Jeem to have been mere form: for as Fits- 
^erbert fays in explaining the effect of the tibcrtate probanda, " the 
¥ record (hall be fent before the juftices in eyre, and the lord mall 

£ z "declare 



C 3« 1 

of the lord after appearance in a native babendo, which 
was the writ for aflerting the title of flavery, was a bar. 

" declare thereupon, and the villein, fhall make his defence and 
" plead thereunto, and the villein fhall not declare upon the writ 
u de liber tate probanda, nor fhall any thing be done thereupon, for 
tc that writ is but zfuperfedeas to furceafe for the time, and to adjourn 
" the record and the writ of nat'wo babendo before the juftices ia 
" eyre." Fitzh. Nat. Br. 77. D. Upon the whole therefore i{ 
may I think be fafely affertcd, that in all cafes of villenage the 
onus proband i lay upon the lord. 

The feveral remedies againft and for one claimed as a villein are 
now fo little underftood, that perhaps a fhort account of them may be 
acceptable ; more particularly as, by a right conception of them, 
it will be more eafy to determine on the force of the argument drawn 
againft the revival of (lavery from the rules concerning villenage. 

The lord's remedy for a fugitive villein was, either by feizure, or 
by fuing out a writ of nat'rvo babendo, or neifty, as it is 'fometimes 
called. 9 

1. Jf $he lord feized, t\ie villein's moft effectual mode of recover- 
ing liberty was by the writ of boxnlne replegxando ; which had great 
advantage over the writ of habeas corpus. In the habeas corpus the 
return, as the law is generally underftood to be, cannot be contefted, 
though the party making a falfe one is liable to an action for 
damages, and perhaps may be punifhable by the court for a contempt. 
Therefore if to 4 habeas corpus villenage was returned as the caufje 
of detainer, the perfon for whom the writ was fued could not have 
been reftored to his liberty. But in the bomine replegiando it waa 
otherwife ; for if villenage was returned, an alias iffoed directing 
the fheriff to replevy the party on his giving fecurity to anfwer the 
claim of villenage afterwards, and the plaintiff might declare for 
falfe mprifinment and lay damages, and on the defpujaat's plead- 
ing the villenage had the fame opportunity of cfatefting it, as when 
impleaded by the lord in ,a nativo babendo. See Fitzh. N. Br. $6* 
F fc ^ib. Intrat. 176. a. 177. b. 



I 3« 1 

to another nativo habendo, and a perpetual enfranchise-, 
nient ; but nonfuit of the villein after appearance in a 
libertate probanda, which was one of the writs for aiTerU 
ing the claim of liberty againft the lord, was no bar 
to another writ of the like kind (m). If two plaintiffs 
joined in a nati*vo babendc, norifuit of one was a nonfuit 
of both ; but it was otherwife in a liber t ate probanda 
(»). The lord could not-profecute for more than two 

2. If the lord fued out a natrvo habendo, and the villcnagc wa? 
denied, in which cafe the fheriff could not feize the villein, the lord 
was then to enter his plaint in the county court ; and as the fheriff 
was not allowed to try the queftion of villenage in his court, the 
lord could not have any benefit from the writ, without removing 
the caufe by the writ of pone into the king's bench or common 
pleas. [For the count pleading and judgment in the mu'ruo habendo 
after the removal, fee Raft. Entr. 436, 437.] It is to be obfervcd, 
that the lord's right of fcizure continued notwithstanding his having 
fued out a natrvo habendo, unlefs the villein brought a libertate pro- 
banda. This writ, which did not lie except upon a nat'tvo habendo 
previoufly fued out, was, for removal of the lord's plaint in the 
natrvo habendo for trial before the juftices in eyre or thofe of the 
king's bench, and alfo for protecting the villein from feizure in the 
mean time. This latter effect feems to have been the chief reafon 
for fuing out the Tibertate probanda ; and therefore after the 25th of 
Edw. 3. flat. 5. c. 18. which altered the common law, and gives a 
power of feizure to the lord, notwithftanding the pendency of a 
libertate probanda, that w?it probably fell much into difufe, though 
fubfequent cafes, in which it was brought, are to be found in the 
year books. See Fitzh. Nat. 77. to 79. & 11 Hen. 4. 49. 

(m) Co. Litt. 139. 

(n) Co. Litt. 139. 
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villeins in one nativo habendo ; but any number of 
villeins of the fame blood might join in one libertatepro% 
banda (o). ManumiiBons were inferred from the flight- 
fit circumflances of miftake or negligence in the lord, 
from every a£t or omiffion which legal refinement could 
llrajn into an acknowledgement of the villein's liberty. 
If the lord wiled the Qwnerfhip of lands, in the villein, 
received homage from him, or gave a bond to him, he, 
was enfranchifed. Suffering the villein to be on a 
jury, to enter into a religion and be profefTed, or to flay a, 
year and a day in anient demefne without claim, weie 
enfranchifements. Bringing ordinary adlions againft 
him, joining with him, in a&ions, axifwering to his 
actions without proteflation of villenage, imparling in 
them or afTentfng to his imparlance* or fuffering him 
to be vouched without counterpleading the voucher^ 
were ajfo enfranchifements by implication of law (/)« 
Mofl of the cpnftrudiye manuiniffions I have mention* 
ed were the received law, even in the reign of the 
$rft Edward (f). I have been the more particular in, 
enumerating thefe inflances of extraordinary favor to 
liberty, becaufe the anxiety of our anceflors, to eman- 
cipate the ancient villeins, fo well accounts for the ef- 
tablifhment of any rules of law, calculated to. obflruft 
the introduction of a new flock. It was natural, that 
the fame opinions, which influenced to di {countenance 

(o) Fitzh. Nat. Br. 78. CD. 

(p) See Litt. feet 202 to 209, & 2. Ro. Abr. 735, 736, Se jtf. 

(f) See Britt. cap, 31. & Mirr, cap. 2, feet. 38. 

Che 
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&e former* fliould lead to the prevention of tn£ 
latter. 

. I fhall not attempt to follow villenage in the feve- ^^ ^ u 
ral ftages of it's decline ; it %eing fufficient here to lenage ex- 
mention the time of it's extinction, which, as all agree, pirc 
happened about the latter end of Elizabeth's reign or 
foon after the acceffion of James (r). One of the laft 
inftances, in which villenage was infilled upon, was 
Crouch's cafe reported in Dyer and other books {*} 
An entry having been made by one Butler on fome 
lands purchafed by Crouch* the queftion was, whether 
he was Butler's villein regardant ; and on two ipecial 
verdicts, the one in ejectment Mich. 9 th and 10th 
Eliz. and the other in affize Eafter litb Eliz. 
the claim of villenage was difallowed, one of die 
itafons given for the judgment in both being die 
want of feizin of the villein's perfon within 60 (/) 
years, which is the time limited by the 3 2d of Hem 8. 
chap. 2. in all cafes of hereditaments claimed by pre- 
fcription (a). This is generally (aid to have teen the 
lafl cafe of villenage ; but there are four fubfequent 

(r) See Sir Thomas Smith's Commonwealth, b. 2. c. 10. and 
Barringt. Obferv. on Ant. Stat. *<i Ed. p. 432. 

(s) See Dy. 266. pi. 1 ./. & 283* pi. 32. 

ft) Accord. Bro, Read, on the flat, of limitat. 32. Hen. «. 
page 17. 

(u) Before this ftatute of Hen* the 8th. the time of limitation 
fetms to have been the coronation of Hen. 3. as appears by the form, 
af the nathfo habtndo j though in other writs of right the limitation 
by 3 t. £. t. c* 39. was from the commencement of the reign of KkN^f 
fthsxft. - 
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eafes in print. One was in Hillary 1 8th of Elizabeth (if) J 

another was a judgment in Eafter ift of James (x) ; 
the third, which was never determined, happened in 

Trinity 8th of James ( y ) ; and the fourth was Co 
late as Hillary 15 th of James (s). From the 15 th of 
James the firft, being more than 150 years ago, the 
claim of villenage has not been heard of in our courts 
ofjuftice; and nothing can be more notorious, than 
that the race of perfons, who were once the object 
of it, was about that time completely worn out by the 
continual and united operation of deaths and manu- 
sniifions. 

• 

But though villenage itfelf is obfolete, yet fortu- 
nately thole rules by which the claim of it was regu- 
lated, are not yet buried in oblivion. Thefe the indus- 
try of our anceftors has tranfmitted ; nor let us their 
pofterity deipife the reverent legacy. By a ftrange pro* 
grefs of human affairs, the memory ofjlavery expired 
*ow fumijbes one of the chief obftacles to the introdu&ion 
of flowery attempted to be revived} and the venerable 
reliques of the learning relative to villenage, fo long 
configned to gratify the inveftigating curiolity of the 
antiquary, or ufed as a fplendid appendage to the orna- 
ments of the fcholar, mull now be drawn forth from 

(iv) See Co. Entr. 406. b. 

(x) Yelv. 2. 

(y) This cafe is only to be found in Hughes* Abridgment, tit«Yil* 

lenage, pi. 23, 

(k) Noy 27. 
■^ their 
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their faithful repofitories for a more noble purpofe ;. rto 
inform and guide the fober judgment of this court, and 
as I truft to preferve thi$ country from the miferies of 
domellic flavery, 

Litt h% ton (a) fays, every villein is either a villein by Manner oi 
title of prefcription^ to vjit that he and his aneeftore have to ^ villeit 
been villeins time out of memory t or he is a villein by explained, 
bis ovjn eonfejfton in a court of record* And in "~ 

another place {6) his defcription of a villein regard- 
ant, and of a villein in grofs, fhews that title can- 
not be made to either without prefcription or con- 
feffion. Time vu hereof no memory runs to the contrary^ 
is an infeparable incident to every prefcription (c) ; and 
therefore, according to Littleton's account of viljenage, 
the lord muft prove the flavery antient and immemorial; 
or the villein muft folemnly conftfs it to be fo in a court 
of juftice. A ftill earlier writer lays down the rule in 
terms equally ftrong. No one 9 fays Britton (</), can be a 
villein except of antient nativity, or by acknowledgment * 
All the proceedings in cafes of villenage when con- 
tefted a conform to this idea of remote antiquity in' the 
flavery, and are quite irreconcileable with one oi modem 
commencement. 

(a) Sedt 175. 

(b) Sea. 181, 182, & 185, 

(c) Litt. fe£h 170. 

(d) Nul nc polt eftre vi/feyn firfyuc de auncient natiwte cm par 
^cognizance, Britt. Wing. ed. cap. $t, p. 78. 

-' . F. 1. The 
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1. The villein in all fuch fuits (e) between hfm and 
his lord was (tiled nati<vus as well as villanus ; our an- 
tient (/) writers defcribe a female flave by no other name, 
than that of neif; and the technical name of the only. 
writ in the law for the recovery of a villein is equally 
remarkable, being always called the tta/ivo habtndo, or 
writ of neifty. This peculiarity of denomination, wjhich 
implies that villenagc is a JIa*>erj by birth* might per* 
haps of itfelf be deemed too flight a foundation for any 
{olid argument ; but when combined with other cir- 
cumftances more decifive, furely it is. not without 
very confiderable force, 

2. In pleading villenage where it had not been con-, 
fefled on fome former occafion, the lord always founded 
his title on prefer ipt ion. Our year-books* and books, 
c»f entries, are full of the. forms ufed in pleading a title, 
tp villeins regardant. In the bomnt replegiando, and 
other actions where the plea of villenage was for the 
purpofe of fhewing the plaintiff's difability to fue, if 
the villein was regardant, the defendant alledged, that 
he was feized of fuch a manor, and that the plaintiff 
an4 hi* anceflors had been villeins belonging to the ma- 
nor time out of mind, and that the defendant and his an-: 
ceftors, and all thofe whofe eftate he had in the manor, 

(e) See the form of the writs of natrvo baberido and Til crt ate pro- 
banda, and alfo of the alias botr.ine rep/egiando, where oa the firft 
writ the fherift" returns the claim tf villenage, 

(f) Britt. ci»p. 31. Jt Liu. feci, 186. 

Lad 
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had been'feized of the plaintiff and all bis anctftors as 
of villeins belonging to it(i). In the ttutlvo babtndo 
the form of making title to a villein regardant was in 
ftbftance the fame (b). In fad, regardancy neceflajdly 
implies prefcription, being where one and his anceftors 
have been annexed to a manor time out of the memory of 
man (/). As to villeins in grofs, the cafes relative to 
them are very few ; and I am inclined to think, that there 
never was any great number of them in England. The 
author of the Mirroir {k) $ who wrote in the reign of, 
Edward the 2d, only mentions villeins regardant ; and 
Sir Thomas Smith, who was iecretary of date in the 
reign of Edward the 6th, fays, that in his time he never 
knew a villein in grofs throughout the realm (/). How* 
ever, after a long fearch I do find places in the year* 
books, where the form of alledging villenage in grofs 
is exprefied, not in full terms, but in a general way ; 
and in all the cafes I have yet (een> the villenage is al« 
ledged in the anceftors of the perfon again ft whom it 
was pleaded (m), and in one of them the words time 

F 2 beyond 

(g) See Raft. Entr. tit. Hominc Replegiando 373. 8c Lib* 
Intrat. 56. 

(b) See the form in Lib. Intrat. 97. 8c Raft. Entr. 40 r, 

(i) This is agreeable to what Littleton fays in feci. 182* 

(k) Mirr. c. ». f. 38. 

(I) Smith's Commonwealth, b. 2. c. xo. 

(m) See 1. E. 2. 4.-5. E. 2. 15. — 7. E. 2. 242. 8c 1 t. E. 2. 944* 
In 13. E. 4. 2. b. pi. 4. 8c 3. b. pi. 11. there is a cafe in which vil- 
lenage in grofs is pleaded, where one became a villein in grofs by 

ftvexance 
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Beyond memory («) are added. ' But if precedents had been" 
wanting, the authority of Littleton, according to whom 
die title to villenage of each kind, unlefs it has been 
confefTed, »•//? be by' prefcription, would not have left 
the lead room for fuppofing the pleading of a prefcrip- 
tion lefs necefTary on the claim of villeins in grofs than 
of thofe regardant. 

3. The kind of evidence, which the law required 
to prove villenage, and allowed in difproof of it, is only 
applicable to a flavery in blood and family 9 one untn- 
terrttptedly tranfmitted through a long line of anceftors 
to the perfon againft whom it was alledged. On the 
lord's part, it was neceflary that he ftiould prove the fla- 
very againft his villein by other villeins of the famt 
Hood (0), fuch as were defended from the fame common 

feverance from the manor to which he had been regardant. This 
being the only cafe of the kind I have met with, I will /late (o much 
of it from the year-book as is necefTary to fhew the manner of plead- 
ing. In trefpafs the defendant pleads, that a manor, to which the 
plaintifFs father was a villein regardant, was given to an anceftor 
of the defendant in tail, and that the manor defcended to Cecil 
.and Catherine j and that on partition between them, the villein with 
fome lands was allotted to Cecil, and the manor to Catherine j and 
then the defendant conveyed the villein from Cecil to himfelf as 
heir. 

(n) it. E. 2. 344. 

(0) See Bro. Abr. Villenage, 66. Reg, Br. 87. a. Old Nat. Pr. 
43. b. Fitzh. Abr. Villenage, 38, 39. A bafiard was not receivable 
to prove villenage, 13. E. 1, It. North* Fitzh, Abr. 36. & Britt. 
Wing. edit. 82* a. 

male 
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toak Sock, and would acknowledge themfelves villeins 
to the lord(^), or thofe from whom he derived his ti- 
tle ; and at leaft two witnefles {q) o£ this defcription 
. were requifite for the purpofe. Nay, fo ftrift was the 
law in this re(peft, that in the native habendo the defen- 
dant was not obliged to plead to the claim of villenage, 
nnlefs the lord at the time of declaring on his title 
brought his witnefTes with him into court, and they ac- 
knowledged themfelves villeins, and fwore to their con- 
fanguinity with the defendant (r) j and if the plaintiff 

(p) In Fiteherbert's Natura Breviam 79. B. it is f*id, that the 
witnefles muft acknowledge themfelves villeins to the plaintiff in 
the nat'rvo babtndo \ and there are many authorities which favor 
the opinion. See Glanv. lib. 5. c. 4. Britt. Wing. ed. 81. a. 
19. Hen. 6. 32. b. Old Tenures, chap. Villenage j and the form in 
which ,the confeflion of villenage by the plaintiff's witnefles is 
recorded in Raft. Entr. tit. Nativo habendo, 401. a. However, it 
muft be confefied, that in Fitzherbert the opinion is delivered with 
a quart \ and it is fo ifreconcileable with the lord's right of granting 
vilkfnc, as it is ftated by Littleton, felt. 18 1. that I wiil not 
infift upon it here. 

(a J Fitzh. Nat. Br. 7* . H. & Fitzh. Abr. Villenage, 36 8c 37.—. 
Alfo Britton fays, un majle fauns plufurs neft tnle receivable. Britt* 
Wingate's ed. p. 82. It is remarkable that />/»*&*, whether fole or 
married, were not receivable to prove ville- **re againft men. Saunk 
de un borne nepult ne dolt eftre trie par f emmet. Britt. Wing. ed. 
p. 82. The reafon afligned is more antient than polite. It v\ faid 
to be pur lour fray Ite, and alfo becaufe a man eft p/uis dlgne pcrfon que 
unefeme. 13. E. 1. Fitzh. Abr. Villenage, 37. 

(r) Fitzh. Nat. Br. 78. H. Fitz, Abr. Villenage, 32. Lib. IntraC 
97. Raft. Entr. 401. Reg. Br. 87. 

failed 
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Failed in adducing fuch previous evidence, the judgment 
of the court was, that the defendant ihould be fret for 
ever, and the plaintiff was amerced for his falic 
claim (/). In other a&ions the production of fust or 
witnefles by the plaintifF, previous to the defendant's 
pleading, fell into difufe fometime in the reign of Ed- 
ward the third ; and ever fmce, the entry of fuch pro- 
duction on the rolls of the court has been mere form* 
being always with an 13 c. and without naming the wit-* 
nefles. But in the tiativo habenio the a&ual produc- 
tion of the fuit, and alfo the examination of them, 
nnlefs the defendant releafed (/) it in court, continued to 
be indifpenfable even down to the time when vil- 
lenage («) expired. Such was the fort of teftimony, l>y 
which only the lord could fupport the title of flavery ; 
nor were the means of defence on the part of the villein 
lefs remarkable. If he could prove that the flavery was 
not in his blood and family, he in titled himfelf to li- 
berty. The author of the Mirreir (w) exprefly fays, 
ihdXfroofofafreeJlock was an effe&ual defence againft 

(i) In Fitzh. Abr. Villenage, 38. there is an xnftance of fuch 
a judgment, merely fpr the plaintiff's failure in the production of 
his witnefles at the time of declaring on his title. 

(t) See 19. H. 6. 32. b. a cafe in which the defendant releafes 
the examination of the fuit. 
(u) The laft entry in print of the proceedings in a natwo babendo 
contains the names of the fecla or fuit produced, and their acknow- 
ledgment of villenage on oath. See the cafe of Jtnup againft Finch, 
Hill. z3. Eliz. C. B. Co. Entr.406. b. 

(wj Mirr, c. 2. f. 28. 

a 
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the claim of villenage ; and even in the time of Henry 
the fecond the law of England was in this refpedl the 
fame, as appears by the words of Glan*uille. In his 
chapter on the trial (*) of liberty, he fays that the per- 
fon daimirig it fhall produce p lures de proximis it con* 
f anguine is de eadem ftipite unde ipfe exierat exeunt es\ 
per quorum liber t at ti^ ft fuerint in curia recognitor it 
probata^ liberabitur a jugo fervitutis qui ad libertatem 
proclamatur. But the fpecial defences which the law 
permitted againft villenage are frill more obfervable ; 
and prove it beyond a contradiction to be, what the 
author of the Mirmr emphatically ftiles. it (y) 9 a fla- 
very of fo great an antiquity that no free ftoch can be 
found by human remembrance. Whenever the lord fued 
to recover a villein by a nativo habendo 9 or alledged 
villenage in other a&ions as a difability to fue, the per- 
fon claimed as a villein might either plead generally 
that he was of free condition, and on the trial of this 
general iffue avail himfelf of every kind of defence 
which the law permits againft villenage ; or he might 
y\aj\fperiaUy any fingle fad or thing, which if true was 
of itfelf a legal bar to the claim of villenage,. and in 
that cafe the lord was compellable to anfwer the fpecial 
matter. Of this fpecial kind were the pleas of bafiardy 
and adventif. The former wa.s an allegation by the 
fuppofed villein that either himfelf or his father, grand- 

(x) Clanv. lib. f. cap. 4. 

(y) Eft {ubjt&tin iffuant de cy grand antxquite que nulfranke eeppe 
purr* eflre trove per humar.c rewcmbraritc. Mirr. c. 2. f. 28. 

father 
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f*ther or other ftutk anceftor, was born oat of matrimonii 
and this plea, however remote the anceftor in whom the 
baftardy was alledged* was peremptory to the lord, that 
?s, if true it deiboyed the claim of vilknage, apd there- 
fore the lord cpukf only fupport bis title by denying the 
fatt of baftardy. This appears to have been the law 
from a great variety of the moil anient authorities. 
The firft of them is a determined cafe ft> early as the 
13 th of Edward the fecond(ss), and in all the fubfe- 
quent cafes (a) the do&riue is received for Jaw without 
once being drawn into queftion. In one of them (£} 
the reafoh why baftardy is a good plea in a. bar againft 
•villeaage is exprefted in a very peculiar manner ; for 
the words of the book are, <when one claims any man as 
its villein, it Jball be intended always that be is hit, 
willein by rea/on of flock, and this is the rea/on thai 
there /hall be an anjkver to the /pedal matter 'where ha 
allidges baftardy ; becaa/e if his ancijlor was a baftardy bn 
tan never be a villein, unlefs by fuhfequent acknowledg- 
ment in a court of record* The force of this reafon will 
appear fully on recollection, that the. law of England 

(x) 13. E. 2. 408. 

( a) Hill. 19. E. 2. Fitzh. Abr. Villenage, 3«.r-39. E. 3. 36.—- 
43. E. 3. 4.-79. Hen.6.*r. & 12.— 19. Hen* 6. 17.— Old Tenures, 
cap. Villenagc— Co. Lift. 123. a. In the cafe 19. H. 6. 17. there is 
fbraething on the trial of baftardy in cafes of villenage, explaining 
when it /hall be tried by the bifhop's certificate and when by a 
jury. See on the fame fubject Fitzb. Abr, Vilknage, 32. & Lib, 
Intrat. 35. a. which latter book contains the record of a cafe where 
the trial was by the bifhoo, 

C l ) 43. E. 3- 4. 
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always derives the condition of the iflue from that of 
vthe father, and that the father of a baftard being in 
law uncertain (/), it was therefore impofiible to prove a 
•baftard a Have by defcent. In refpeft to the plea of 
adventif, there is fame little confufion in the explana- 
tion, our year-books give us, of the perf$ns to whom 
.the defcription of advent if is applicable ; -but the form 
of the plea wilt heft, mew the preciie meaning of 
it. It alledged (*/), that either the per&m himfelf 
,who was claimed as a villein regardant to a manor, qt 
one of his ancestors, was born in a county different from 
that in which the manor was, and Jo ***qs free 9 whicji 
,was held to be a necellary conclufion \& the plea. This 
. in general was the form of the plea, but fotnetimes it 
.. was more particular # as in the following - cafe (') • In 
trefpafs, the defendant pleads that the plaintiff is his 
villein regardant to his manor of Dale ; the plaintiff 
replies, that his great-grandfather was bora in } C, in the 
county of N, and from thence went, }n to the, county of.. 
S, and took lands held in bondage withip the manor $ 
. no which the plaintiff is fuppoied .to be# villein regar- . 
dant, and fo after time of memory b/'s great -grandfather 
nvas advent jf. It. is plain from this- cafe, that the plea 
of adwtntif was calculated to deftrqjj thejcjaim to vil- 

■•: ;•_■' - • 
fc) Co. Litt, 123. a, 

(d) 13. E. 1. It. North. Fitzb. Abr. Villenage 36. 19. E. «. Fitz. 
Abr. Villenage 32. 33. E. 3. Fitzh. Abr. Vifnc x.— 39. E. 3. 36.— 
41. E 3. Fitzh. Abr. Villenage 7. — 43. E. 3. 31.— 50. E> 3. Fiti. 
Abr. Villenage 24.-19. H. 6. 1 r.— 19. H. 6, 17, 

(e)'$u E. 3. Fitzb. Abr. Vifne 1. 

G knage. 
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lenage regardant, by fliewing that the connexion of th* 
fuppofed villein and bis anceftors with the manor tq 
which they were fuppofed to be regardant, had begun 
within time of memory ; and as holding lands by vil- 
lein-fervices was aqtiently deemed a mark (/), though 
not a certain one, of perfonal bondage % I conjecture that 
this fpecial matter was never pleaded, except to diftin- 
guifh the mire tenant by villein ferwicte from the vil- 
lein in blood *% well as tenure. But whatever might be 
the cafes proper for the plea of adventif, it is one other 
incontrovertible proof, in addition to the proofs already 
mentioned, that no flayery having had commencement 
within time of memory was lawful in England ; and 
that if one ancestor could be found whofe blood was un- 
polluted with the (lain of flavery, the title of villenage 

was no longer capable of being fuftained. 

. . ■»■• ' 

Hovr St ii - Such were Ae* (hiking peculiarities in the manner 
fulet of law of making title to a villein, and of coritefcing the quef- 
vmS^e *- tion of K^Tty ; and it is fcarce poffible to attend to the 
elude a new enumeration of them, without anticipating me in the 
inferences I have to make.— The law of England only 
knows flavery by birth ; it requires prefcriptim in 
making tide to a flave; it receives on the lord's 
part no teftimony except fuch as proves the flayery tq 

N (f) Fitzhefbcrt fays, if a man dwells on. lands which have been beld 
in alienage time out if mmd,be Jballle avilkh, and it is a good pre/crip- 
tion i and againft this prescription it it a good' plea to fay that its father 
or grandfather was adventif, &c» Fitz. Abr. Villenage 24. 
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hive Been *7<it£ji m the J/W and /ami $ 9 6ri tne vil- 
kin's part n)ery teftimoriy which proves, the flavery to 
have been once 6ut e/his £JW and/tarty? it allows . 
nothing to fuftairi the flavety except what (hews its com* 
ihencement beyond the time of memory; every thing, 
to defeat the flavery which evinces its commence*; 
sneiit 'within the time of memory. Bjft in our 
American colonies and other countries flavery may be 
By captivity Of ctntfafl as well as £? ftrrf ; ttofrjfcrif* 
Hon is requisite ; nor is it neceflary that flavery fhouli 
be in the blood zn& family i and immemcria/i Therefore the 
law of England is riot applicable to the flavery of out" 
American colonies, or of other countries.r-If the law 
of England would permit the introdu&kra of a flave- 
ry commencing out of England* the rules it prefcribes 
for trying the title to a Have would be applicable to 
fuch a flavery ; but they are not fb ; and from thence it 
is evident that the introduction of fuch a .flavery i* 
not permitted by the law of England*— -The Uw of 
England then excludes ewy flowery not cvmmtncing 
in England, rvfry Jhvery though commencing theri 
not Being ant tent and immemorial. Villeuage is 
the only flavery which can poffibly anfwer to fuch , 
a defcription* and That has been ^ong expired by 
the deaths and emancipations of all thofe who were 
once the obje&s of it. Confequently there *^ now no 
flavery, which can be lawful in England, until the 
Legiflature fhall interpofe its authority to make it 
fo. 

C a Tint 
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This is plain, unadorned, and dire& reafoning'j fc* 
wants no aid from die colours of art, or the embelliflr- - 
ments of language ; it is compofed of neceflary infe- 
rences fronvfacls and rules of law, which do not admit 
of contradiction ; and I think, that it muft be Tain to 
attempt making a fuperfinilture raifed on fuch folid 
foundations. ~ 

As to the other arguments I hare to adduce againft 
the revival of domeftic fkvery, I do confefs that they 
. are lefs powerful, being merely prefumptive. But 
then I muft add, that they are ftrong and violent 
prefumptibns ; fuch as furnifh more certain grounds 
of judicial decifion, than are to be had in many of 
the cafes Which become the fubje&s of legal con- 
troverfy. For 

idly, I infer that the law of England will not per* 
**• A, fc*- mit a jt*w fkrvery, from the fact of there never yet 

ment againft ...... „ , .«• t - ■ 

awwdavery having been any flavery but vulenagt, and from the 
fromthctaa ^^j e^nftion of that mitnf flaVeiy. If a new flave- 

ot there ne« » 

Ter having jy could have lawfully commenced "here, or lawfully 
very but viU • have been introduced from a foreign country, is there 
r^nfthc^t the'moft tcmote probability, that in the courfeof fo 
tinftion of ' many centuries a new flavery fhould never have arifen ? 
veryr ^ ^ ^^ ^^ ^ flaves could have been introduced un* 

der the clenomination of villeins, if a' new 4avery 

: could have been* from time to time engrafted on the 

mnacnt ftock, would the laws of villenage have §ncr 

become 
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become obfokte for waht pf objects, or would not j* 

. • • • * . ■ « » 

fucceffive fupply of flavea haye continued their opera- 
tion to the prefent times ? Bat notwithstanding the, 
vaft extent of our. commercial connections, the fa& 
is cpnfefledly otherwife. The antitnt .flayery had 
once expired ; neither natives nor foreigners have yet 
facceeded in the introduction of a new ijavery j 
and from thence the ftrongeft prefumption arifei, 

that the law of England doth not pern^t fuch aa 
infcjodu&ion* 

jdly, I insist, that the unlawfulnefi of introducing 
* u*w ilavery into England, from our ^merkan jcoloaiep m( int againft 
or any other country ,Ja i&^\&fp^ifci^rffa f^ifoT 7 
Engltth law concerning contract ^of feryic^. TJ§e rules of Hw 
law of England will not permit any man tp tqfl&i* verybycea* 
himfelf by contract. The utmoft,' which our law allows, tr * a ' 
is a contract to Serve for life ; and fome perhaps may 
even, doubt the validity of fuch a contract, there being 
no 4etennined cafes direQJy affirming it's lawfulnefi. 
In the. reign of Henry the fourth (g), there i^ a cafe 
t pf debt brought, by a fervant againft the matter's exe- 
. cutprs, on a retainer to krvc for term of life in peace 
and war for one hundred. Shillings a year; but it was 
held, that debt did not lie for want of a ipecialty r 
. which 9l as was agreed, would not have been neceflary in 
the cafe of a common laborer's falary, becaufe, as the 

V 

{g) a. H. 4.14, 

cafe 
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cafe ii explained by Brooke in abridging it, the 4 latte* 
is bound to ferve by ftatofe. (b). Th& cafe is the only 
one I can find, in which a contract to ferve for life is 
mentioned j and even in this cafe, there is no judicial 
decUiiOn on the force of it. Nor did the nature of thtf 
cafe require any opinion upbn foch a contract ; the' 
action not being to cftabElh the contract agairiftth^- 
fervant, but to enforce payment againft the ntaftefV 
executors for arrears of falary in refpect of fervfed 
actually performed ; and therefore this cafe will icaitft 
bear any inference in favor of a contract to ferve for 
life. Certain aifo it is, that a service for life in Ehg- 
land is not ufual, except in the cafe of a military peri 
fon ; wjiofe fervice, though in effect for life, is rather fo 
by the operation of the yearly acts for regulating the ar« 
my, and of the perpetual act for governingthe navy, than 
in confequence of anyexpreft agreement. Howevei*, 
I do not mean ahfoluteJy to deny the lawfulness of 
agreeing to ferve for life ; nor will the infer en ce s ! 
fhall draw from the rules of law concerning fervitode 
by contract, be in the leaft affected by admitting^fudi" 
agreements to be lawful. The law of England may 
perhaps give effect to a contract of fervice 'for life ; 
but that is the He plus ultra of fervitude by contract in 
England. It will not allow the fervant to inveft the 
mafter with an arbitrary power of correcting im- 
prifoning (/) or alienating him; it will not permit 

(b) Bro. At*. Dett. 53, 

(i) Lonf Hobart fays, tbe My oft/reman cannot be msdefukjcB 



C 49 3 

him t» raounce th* papacity of acquiring 

.property, or !U> tfaaimit a oootra&of fervicc to hi* 

iffre (*)♦ In other word*, it will not permit the fer- 

van*. ty incorporate into his contract the ingredients 

.of flayery. And why ia it that the law of England 

reje&a a contract of flavery I The only reafbft to fce 

<a%ntdM* that the law of England, a*Jmqwkdgi*g 

onfy4fce**f«w* flavery which is now e*£ired,' will not 

aUow the introdaftioiiof a *>w- fpeciet, even though 

founded on confentof the party. The fame reafim 

operate* with dottle force againit a mew flavery 

fQUtyfa}. Pa. captivity, in war f and introduced ffom 

another country* Will the law of England condemn 

ft m**i .Awry commemang by tmfi*! of tip* p^rty, 

and a t, the fame time approve of one foundejd pny»rr/, 
.ajuLflioft probacy on ippnjjk* alfo? Will fh? law 
•of England invalidate at mw flavery commencing in 
hUcajfttry* whe* jh* titfe to the flavery may be Surly 
pcanunffd; and at the f«ne time givp dhGt tana**? 
flavery introduced from another country, when dif- 
prpof of the flavfery. Jtfgft - generally be impoffible? 



^ * • . 



. to dijlrtfi y imfijfonmnt ^ cowtraB, he mfy iff judgment. Wk* fil.r- 
I (hall juye^occaijpq to jwkf :^°C thU authority a^ain 444 fab- 
fequent part of thjt argument' 

(I) Mr.' Motloy tfcinki, that ferranta maycontra& to fcrve &r 
life ; Sift tfcefi lie adds; bat at this *d*f there is m coutraR of the once/lor 
' eon oiOge Sis pfar'*} to am ieriqUkyfirvlci} nor cuufuth at accept 
ttyfc ftrvantt txcrcife the ancient right or dominion over them, m not 
fi mush at to t/fe an extraordinary rigour, without fuhjecTimg-them- 
fehutotbe law, Moll, de jur, marit. ift, cd. b. 3. c. x. f. 7. p. 388. 



This woold be rejecting and receiving a uruo flavery 

tt the fame-moment ; rejecting flavery the kaJtodxxH, 
•fteeeiving flavery the mr^ odious : and byfach anincon- 

fifiency, the wifdom and joftice of the Engfifh law 
•would be compleatly dishonoured* Nor will thii 
*eatoning be weakened by obferving that our law paw 

snitted villenage, which was a flavery eonfefled to 
'Originate from force and captivity in war ; because 

that was a flavery coeval with the firft formation of the 
• Enghfh conffctution> ^nd conieqoently had a commence* 
men there prior to the eftablifliment of thofe rules which 
-'the common law fimrifltes againft flavery by contract 



•». . 



Examina* • HWIhFAo thus explained -die three great arguments 
^°o?the ' wMchI opP«fe *> ** introd»«i(m of domeftiok flavery 
fubjea of ''4rom our American colonies - $ or any foreign country, 
of T j£ft b£ - it 19 now proper to enquire kow 6r the fubjea is af. 
fore the er^ .ftftej by the cafes and judicial dectfont face 

tinchon of 

yilleoage. 'or jnft before the extinc\k>i*of viUenage, 

9 * , m | 

Thb firft cideon the 'ftbjeft is one mentioned in 

Mr* Ruihworth's Hifiorical CelUaions (/) ; and it i« 

"there (kid, that » the eleventh of Elizabeth, one Cart-, 

wrigbt brought a flaw* from Raffia, and would fcourge 

•■ml '*■■■■.«■ 

him yfor which hi was out/Honed $ : *}nd it <waswfo/*ved % 

/ that England, was too. fun\fin air, for ajbtve to breathe in % 

In order to judge what dflgraeif* credit is due to the 

(/) Rufliw. r. 2. p, 46$. 

tepre* 



i 
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' teprefentation of this cafe, it will be proper to ftate 
fiom whom Mr. Ru&worth reports it. In 1637* there 
was [a proceeding by information in the Star-€hamber 
a£ainA the famous John Lilburne, for printing and pub- 
fifliing a libel ; and for his contempt in refilling to anfwef 
interrogatories, he was by order of the court imprifoned 
till he fhonld anfwer, and alfo whipped, pilloried, 
and fined. His imprifonment continued till 1640, 
When the Long Parliament began. He was then re- 
leaTed, and the Houfe of Commons inipeached th* 
judges of the Star-chamber lor their proceedings 
againfl Lilburne* In fpeaking to this impeachment, 
the managers of the Commons cited the cafe of the 
feuffian fiave. Therefore the truth of the cafe doth 
not depend irpon John Lilburne's afTerdon, as the 
learned Obferveron the An&ent Statutes (m) fettns to 
apprehend ; but n&s upon the credit due to the ma- 
nagers of the Commons. When this is coniidered, and 
that the year of the reign in which the cafe happened 
is mentioned, with the name of the perfon who brought 
Jhe flaVe into England ; mat not above 72 or 73 years 

had intervened between the fad and the relation of 

* » • • • 

it ; and alfo mat the cafe could not be fuppofed to 
have any influence on the rate of the impeachment 
againft the judges ; I fee no great objection to a be* 
fief of the cafe. If the account of it is true, the 
plain inference from it is, that the Have was become 
free by his arrival in England. Any other conftruc- 
tf on renders the cafe unintelligible, becaufe (cotfrging* 

(m) Bar*. OMerv. on Ant. Star. 24 edit. p. 241, 

H or 



Or even coitefttoi of a feverer kind; Wai allowed! 1/ 
die law of England to the lord in the puntihment of 
his villein; and confequently, if out law had recog- 
nized the Ruffian Have* his matter would have beett 
justified in fcourginghinw 

The firft cafe in our printed Reports id that of Buiti 
againft Penny («), which is faid to have been adjudged 
by the court of King's Bench in Trinity term afjtlfc 
of Charles die fecond. It was an action 6£ trw& 
fbr 10 (c) negroes ; and there was a (pedal verdict/ 
finding, that the negroes were infidels, fubjecls tot 
an infidel prince, and ufually bought and fold in* 
India as merchandize by the cuftonv ainongft 
merchants,, and that the plaintiff had bought them/ 
and was in pofleffion of them ; aiid that the defen- 
dant ftbfc them out of Kis ^ofleffion. The court 
held, that negroes hing ufually bought and fold amngft 
ntrcbants in India, and being infidels (f) % there> 

(nj i Lev, 201. & j. Keb. 785, See HiH. ag. Cha, II, B. R. 
rot. tii6. 

(0) According to Levins* the action was for 100 negroes $ tut; 
h U a miftake; the record only mentioning 10. 

(p) According to this reafening, it ie lt^i'to- brtft iriffAeT' 
flave, but not a Chriftian one. This diftin&ion,, between'peifour 
#f oppofite perfuafions in religion, if -veiy ahtieto, Amotogft thfr 
Jews, the condition of the Hebrew flive had many advantages over 
that of a flave of foreign extraction. (See feet. 37. of the Diflert*- 
tion on flavery prefixed to' Potgiefler. Jur. Germ, de Stat. Serr.Y 
Formerly too the Mahometans pYettindb'S/that their religion did not 
allow them to enflavc fuch as Jhould embrace it j tot, u Bodftrtays, 

«ught 
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pi&t fc* a property iati»cm-f undent rtsn&ntakth* 
^Qion; and it is faid that judgment **)fwas given 
|qr jdie plaintiff, but that on the prayer of the 
counfel for tl>e defendant to be further heard in the 
cafe, time was given till the next term. In this way 
f>ur Reporters date the cafe; and if nothing fur- 
ther appeared, it might be cited as, an authority, 
fhpu^h a very feeble one, to (hew that the matter's 
jtroperty ki his negro fjaves continues after their ar- 
pxdX in England, and confequently that the negroes 
tft ' not emancipated by being brought here. But 
paving a fufpicioa of fame defed in the ftate Qf the) 
Cafe, I defied an examination of the roll (q) ; an4 
according to the account of it given to me, though 
jhe declaration is for negroes gtntralfy in London, 
without, any mention of foreign parts, yet from the 
fpecial verdict it appears* that the action was really 
brought to recover the value of negroes* of which the 
plaintiff ha4 been pofTeffed, not in England but iq 
India, Therefore this cafe would prove nothing 

{be opinion was little attended to in practice, (See. Bodin. df 

Jlepublica, lib. i. cap. $\ de imperio fcrviU.) A like diftin&ipn 

was made in very early times amongft Christians $ and the author 

f£ the Mirroir in one place expreflTes hi rofe^f, as if the difti notion 

had been adopted by (he law of England. (Sec the Miirl c. 2. 

&.*S.) But pur qther sentient writers dono^ take the ltaft notice of 

fuch a di/tin&ion j nor do I find i% once mentioned ia toe 

year-baojes, which ajre. therefore firing pr^efuraptiva evidence 

againft the reception of it in our courts of juitice as Iaw 9 

however the opinion may have prevailed amongft divines and 

others in peculation. See Barr. Obferv f Ant. Stat. 2d edit. p. 239. 

ff) The roll was examined for me by a friend, 

Ha in 
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in favour of (liveiy in Sag/**?, even If ft hid " 
received die courts judgment, which it never 
did, there being dnry an uher'tui cerifilium on the 
roll. • 

*C Thi next cafe of trover was between Gelh and 
Clew in the Common Pleas, and was adjudged in. 
Michaelmas term 5 th of William and Mary. {n<t&e. 

1 Report of this cafe (r), the court is (aid to have . 

j held, that trover will lie for a negro boy, beefcufe - 
negroes arc heathens ; and therefore a man may bav^ \ 
property in diem, *nd the court without averment wilt .. . 

• » • * 

take notice that they are heathens. On exarainan 
tion of the roll (s), I find that the action was brought ■« * 
for various articles of merchandize as weU as the*ie«% .; 
gro; andl.fufpe&, that in this cafe, as well aa the 
former one, of Butu and Penny * the action was ; foe- r 
a negro in America ; but the declaration. being lajd£#~ :■: 
tteralfy, and there being no fpecial verdic\ it is > fiaaf' - 
too late to afcertain the fadt. J will therefore fap- »■ 
pofe the adtion to have been for a negro in England^ :.. 
and admit that it tends to (hew the lawfulness of having:- r 
negro flaves in England. But then > if ..the* cafe- iMH.« 
be uriderftood in this fenfe, I fey that |he>csufe appeaativ 
to have been adjudged without foiemn argument; that . 
there is np reaibning in the, report of this, cafe to int- 
peaeh the j$incjpfcs of law, on whkh I have argue^ 

(r) I. L. Raym. 147^ 

(sj See Tria. 5 W, * lfi v C. R, Roll* fa 407^ ' 

•gain* 



>" 
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agaiaft the revival of flaverf in England * that unleft 
fhofe principles can, be controverted with fuccefs, it 
will be impoffible to fuftain the authority of fueh a 
cafe ; and further, that it ftands contradicted by a 
fubfequent cafe, in which the <Jueftion of flavery came 
fVr&ty before the court, 

T*r* only x>ther reported cafe qf /t<w*r is tha.{,of 
Smith zgzitib Gould, which was adjudged Mich. 4 Ann 
in the King's Bench, In trovir (/) for feveral things, 
and among the reft for a negro, not guilty was pleaded, 
and thexto was a verdidt for the plaintiff with fevsral 
damages, 30I, being given for the negro; and after 
argument on a motion in arreft of judgment, the court 
Jield, that trow did not lie for a negro. If in thil 
cafe the a£tfoa was for a negro in EngUnd> the judg- 
ment in it is a dired contradiction to the cafe of Gelly 
andC/*w. But I am inclined to think, that in this, as 
well a* in the former cafes of trover, the negroes for 
which the a&ions were brought, were not in England 3 
and that in all of tfcem the queftion was not on the law- 
Fuln^fi of having negro flayes in England, but merer/ 
whether ttimp was d^e proper kind of action for reco t 
verin^ the value of a negro unlawfully detained from, 
the diner in America and India. The things for which 
tr<xvtr in general lies, are thofc in wfeich the owner lias 
an akjohte property, without limitation on the tie of 
jhpmj whereas the mailer's power ov* the flave doth not 

(0 Salk. 666,— Sec alio, 1. L, ftaym. ity 



pxtead to his life, and coRfegpcntly the,inaftei£i jpftt 
oerty in the flavc is Ja fym degree t fuatyd wl/im of, 
1 9m wiling to fappofe, that the cafea of Jtaw wwe dft« 
terminedon this diftinftjon, and therefore J will notion 
fift upon amy benefit from them in atgqment* thoqsk 
the laft of them, if it ]rii) bear any material infigtaqfit 
|s certainly an authority againft flavcry in, England. 

The next cafe Jihall ftate is, a judgment by the King.^ 
$ench in Hillary 8th and 9th of William the 3d. Tnjpifa 
nn tt armis was brought by Cbfa^h&rlmn (*) againit 
Harvey, for taking .a negro of the value of iool, and 
\xy the fpecial verdi& it appears, that the negno % 
which the plaintiff fued, had been brought from Bar* 
badoes into England, .and was km baptized without - 
the plaintiff's confent ; and at the time when the ttef- 
' pafs was alledged, was in the defendant's fervioe, and 
had 61. a year for wages. In (he argument of this cafe, 
three queftions were made. One was, whether the feds 
in the verdict fuJRciently fhewed that the plaintiff had 
ever had a veiled property in the negro (x) : another : 
was, whether that property was not de veiled by being* 
ing the negro into England : and the third was, whe- 
ther trtfpaf, for taking a man* of the .value, jgf 1 oqI. 
was the proper adiqn. After fevcral arguments, the 

(u) iL. Rayra. 146. Carth. 396. et 5 Mod. 1S6. 

(*) The fk€t$i wki^^cafionedthij^tieftioa,*! hate omitted 
iathe ibtej«£jthe. eafc $ ibcoraje- tkey «e not material to the 
question of (lavfiy in England. 

court 
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C«*ri gaW judgment againil the plaintiff. Bui I M 
cOnfef j, that in the Reports we have of the cafe, no opi- 
nion on the great que&oh of ffavery is mentioned ; it 
becoming unncceiTary to declare one, as the court held, 
that the action mould have been an action t6 recover da^ 
mages for the) hfs of the Jirvui, and not to recover the 
#*/*# of die Jhtvi. OF this cafe, thefefdre, I mall 
not attempt to avail myfelf. 

£tfx the nArt tafe, which was an a&ibtf of in Je&i- 
tains affumpfit in the. King's Bench by Smith againfl 
thowune vxAQribper (*), is more to the purpofe. The 
plaintiff declared fir afol. for a negro fold by hint 
tb tl# (Wfodantt in £**£*; and dn motion in arrerf 
ofjfcdgmenl, tfcfe court held, ttettthfe plaintiff fhould h W 
a^ttTed ki the deda^aikm, that' the negro at the time op 
fhijah n&asHh Wrgima, and that negroes ty the \a*ws -una* 
JkmtSeff%rgMa'drtJaleahle{y$: In thefe words ther£ 
is a iired opinion again* the iTivery' of ifegroes itf 
England: for if it was lawful, the negro would 

Beftf been IHeabte and tfansferrable here, as well as 

..." ■ • • 

H Virginia i and ftating that the negro at the timV 



<t 



' fx) I. l&flc,' $6$. The cafe is not reported in any othejf 
Ifook'j asd in" Salkel<3 tnc Haie when the cafe was determined 
i£ omitted; fetit ft appeals to hive been in the King's Bench£ 
If the ffienttahof <LW€ns J/ Rolf ami Mr. J. PoWeU. 

fr/ Th« &e$ortei-aid*i durt the court Hireelted, that tUi 
|ktoti&? mould #M0uf hi^deciarttiwb But after *erdi& it canad^f 
furety bo the practice to permit fo efimiai m amendment f and- 
thorejfpre die Reporter muft havernifundcrftood the court's direction. * 

• •• f 
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of die {ale was in Virginia* could npt . have beeil 
eflential to the fufficiency of the declaration. Bat the 
influence of this cafe on the gueftion of flavery, is not' 

• 

by mere inference from the court's opinion on the 
plaintiffs mode of declaring in his a£tion. The lan- 
guage of the judges, in giving that opinion, is remark* 
ably ftrohg againft tlie flavery of negroes, and every 
other new flavery attempted to be introduced into 
England. Mr. Juftice Powell fays, In a villein the 
owner has a property \ the'viltyn it an inheritance ; htt 
the law takes no notice of d negro. Lord Chief Juftice 
Holt is ffi.ll more explicit ; for he lays, tha|. one may 
he a villein in England ; but that, d\ Jfbon as m negro 
comes into England, be becomes jfcu. Thp yyocfa of 
thefe two great judges contain .tike whole of the pro* 
pofition, for which I am contending. They admit 
property in the villein » they deny property jin the «*« 
gro. They aflent to. the old Slavery, of *hr villein* 
they difallow the new flavery of the negrab - ; 

I beg leave to mention one other cafe, chiefly 
for the lake of introducing . a ftrotig expreifoa of 
the late Lotd Chancellor Norikngton. It, ml the cafe 
of Stanley and Harvey, which, W^s. dfttffmined in 
Chancery fbme time in March 1762. The qudHoa 
was between a negro and his former matter, who 
claimed the benefit of a donatio mortis can/S made to 
the negro by a lady, on wfcbm he had attended as 
lervant for feveral years by the permmroa of his 
tnafter. Lord Notthington, a* I ant informed by a 

friend 
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friend who was preient at the hearing of die cauft, 
dftaSowed the matter's daiin with great' waftnth, and 
gave cofts to the negro. He particularly faid, At 
Jbon At a man puts foot on Englijb ground, be is fret : a 
ntgro map maintain an acJion againft bit mafier for 
iU'nfitgf, And may bant a baWas corfut, ifrtftrained of 
&h7fitrfy(z). 

HaVjho otterved upon all the cafes, in which there obje&ioi 

Is^axry thing to be found relative to the prefent law- Kk*\y t0 

Fulnefsof flavery in England; it is time to cotifider trgumcn 

the forte of the fevtral objections, which are likely **"}?* ^ 

"tfrbt made, as well to the inferences I have drawn fulnefso 

fittarthfe determined cafes,; as to the general doc* j^nd 

' triie r havrfceeri urging, ftated ai 

.-...- anfwerei 

* • J 

** : ^^*1^j^9bc^€^tmamM^^aSm f 1 have ceaHted one, *hid& 

Jam. %l fifing soft I (hall gite it in the word* of the Report, 

H« leaf fir 4 monfier h tbe Indies* which teat a man of that country $ 

, ; . who bad tbejkapeefa child grouting out of bis breaft en an excrefcency 

a& but bis lead, This mam be brought hither, and expofid to tbejigbt 

"* ff tbe peep U fir profs. Tbe Indidu turns Cbrf/Rat and was baptized, 

J and sods d etah e t /rtm tnsmafier, wb6 brought a nomine replegiando* 

"■*- : Wtjterif returned, that be bad replevied tbe Ifody ; but doth not fay 

.V - -jtba body in wMcb Sir T ho mas claimed a property ; whereupon be was 

. o f dm o d to am en d ., his return, and then tbe court of Common. Pleas bailed 

.. him. 4 Mod. no^-rlt doth not appear, that the return was ever 

argued^ or that the court gave any opinion on'thls cafe; and 

thettfer* nothing can be interred from k; 

...... ■ . 

4t i. It 
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l. It may be aiked, Why it k that the law 
fhould pennit the ancient flavery of the villein, anaf 
yet difellow a flavery of modern commencement £ 

.To this I anfwer,- that *uille/t*ge fprung up amongft 
ow auceftors in the early and barbarous Hate of fo~ 
ciety ; that afterwards more humane cuftoms and 
wifer opinions prevailed, and by their influence rules 
were eftablifhed for checking the progrefs of flavery ; 
and that it was thought moil prudent to effect this 
great obje&, not infiantaneoujly by declaring , every 
flavery unlawful,- bu* gradually by excluding «a- nen* 
race of flaves, and encouraging the voluntary emazU. : 
cipation of . the mtcfrnt ra.ce* It would have feemed 
an arbitrary exertion of power, by a retroQreclxve 
law to have annihilated property,, which, however 
iiieortibiient% was* already veiled by lawful -means f 
but it was policy without? rnjufrice to reih-aih-jfefrr* 

a<ftuifitioiis of fc ••*■■• 

. ■* ■• ■■.■""'■ 

. 2% It may be faid, that as there is nothing to hin- 
der . perfoos of free condition from ^becoming flaves by 
acknowledging themfelves ' to be villeins, therefore a 
new flavery is not contrary to law/ 

The force of this objection arises iram a fuppofiiion, 
that confeffio* ot acknowledgment of vilknage is a legal 
mode of creating flavery; but on examining the. nature .. 
of the acknowUdgn)tnt 9 it will be evident, that the law 




j|oth"i!0t permit villenage to be acknowledged for any 
fucb purpofe. The tennhfelf imports fomet&ing widely 
different from creation; the acknowledfrnnt, or confeffiontii 
a things implying that the thing acknowledged or port-, 
feffedhas a puwtus exiftence ; and in all cafes, criminal 
as-well as civil, the law intends, that no man will con- 
fefs an untruth to his own difadvaritage, and therefore 
never requires proof of that which is admitted 1 to be 
■ trac.4)ithe perfon interested to deny it. Befides, it is 
tic£a^aw*ble to inftitute a proceeding for the avowld 
and Jire3 pnrpofe of acknowledging villenage ; for the 
law wijl not allowthe confeJ&on of it to be received, except 
where villenage is alledged in an adverfiwzy.; that is, on? 
1y(a) when, villenage was pleaded by the lc?d againft one 
whom he claimed as his villein; on by the villein againft 
grangers, in order to excufe himfelf from defending ac- 
tions to which his lord only was the proper party ; or when 
ma villein; was produced to prove villenage againft another 
pf the Jams, blood who denied the flavery. If the atknow- 
ledgment\a& been permitted as a creation of flavery, would 
the. law have require^ that the confefEon ihould be 
made in a mode £o indirect and cireidtous as a fuit pro- 
feiTedly commenced for a different porpofc? Ifconfeffioa 
is a creation of flavery, it certainly muft be deemed a crea- 
tion by content ; but if confefEon had been adopted as 
a voluntary creation of flavery, would the law have 
refrained the coutfs of juftioe from receiving confeffiony 
except in an adwer/e way ? l( confeffion had been al- 

(«) Co, Litt. 122. b. 

r 

: . I z lowed 



•lowed as a no$Je of creating farery, wouldihe law have 
received the confcffion of mu perfon as good evidence 
of flavery in another of the /m* 44» *i, merely becade 
they were defended from the fame common ancsflor? 
This &/? arcumfhnce is of itfclf decifive, becanfe it 
meejfarihf implied, that a flavery confefled was a flavery 
Vj dsfcent* ' 

On a confideration of theft circngrfhincys attending 
the acknowledgment of villenage, I think itimpofibio 
to doubt its being merely a confeffo* of that antiquity 
in the flavery, which was otherwise neceflary to bo 

proved. But if a doubt can be entertained, the opi- 
nions of the greateft lawyers may be produced to remove 
it, and to fbew that, in consideration of law, the perfon 

. confrjfing was a villein by defcent and in blood* Jn the 
year-book of 43. E. 3 (4), it is laid down m a general 

• rule, that tubmen* claims any man as bis <villtin % itJbaUbe 
intended always that be is bis HfllUin by reafin of ftock % 

. Lord Chief Juftice Hobart confiders villenage. by con- 
feilioa in this way, and fays(r), the corfe/pon in the 
court of record is not Jo much a creation^ as it is i*Jvp~ ; 

.fofalof Ja<w a declaration of rightful villenage before 9 m 

.a cenfejjun in other anions* Mr, Serjeant Rolle too, 4n 
his Abridgment, when jie is writing on villenage by ac- 
knowledgment, ufes very ftrong words to the fame ejffeQ. 
He fays in one place (dj, it feems intended tit* title is 

(b) 43.X 3. 4. 

fr) Hob. 99. 

[d) 2. Ro'. Ahr. 732. pi. 6. 



y* made that bejMd be a <vtfleiu by defttvt ; and i* aw>* 
Act place (*), it feemt intended that title is made fy 
prsjcrtftitn, vobertfirt the ijfue Jhouli ajfe be <cilltbu* 
The only inftance I can find of* natrvo habende, founded 
pn a previous acknowledgment of villenage,is a fttortg 
authority to the fame ptirpofip, In*he 19th of Edward t.ff} 
fhe dean and chapter of London brought a writ of 
neifty to recover a villein, and concluded their deda? 
ration with mentioning his acknowledgment df Ae 
villenage oria-fottaer occaiion, inftead of producing 
'their fuit y or witneffes, a* was liecefiary when the vil- 
lenage had not been confefled : but notwithstanding die 
' acknowledgment, the plaintiffs "afiedged a fehin of the 
villein with efplets, or wceiptof profits ftxftn Km, in 
the ufual manner. This cafe is another proof, that a 
fei%in previous to the acknowledgment was the real fbunV 
dation of die lord's claim, and that the acknowledg- 
ment was merely ufcd to eftop the viHein from contesting 
a faQ; which had been before folemnly confefled. How- 
ever ? I do admit, that under the fom of acknowledg- 
ment there was zpofflbiUty of coflufivefy creating flavery ; 
tut this was not practicable without fte concurrence of 
the perfon fcimfelf who was to be die fofierer by die 
fraud; and it was ribt probable that many perfbns fhottfd 
be found fo bafe in mjnd, fo faHe to themfelves, as to feU 
themfelves and their posterity, and to renounce the com- 
mon protection and benefit of the law for a bare shainte* 

(e) sujla. Abr. 732. pL 8. 

(/) Fitxh. Abr, Vijieaage 34, •. . \ 

fiance, 
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tm&> which, by die wife provifionof the law in thk ttfo*, 
fry, may always be bad by the moiincedy and diibefled* 
pnternM infinitely Jefe ignobk and fevere. It JhouldaUp 
\c remembered, that fuch a collufion could fcarce be 
^wholly prevented^ fo Iqgg as any of the real and any* 
manumitted dejeendsmts from, the antient villeins remained ; 
fcecauie there would have boen the fame poffibility qf 
defrauding the Jaw on th* aft;uaj '"p/* qf villenage, qs 
by a previous acknowledgment. Befidas, ifcotynfioqs 
gf this fort had ever become frequent^ tfc$ Logiflatuje 
might have prevented then; efjed by an extraordinany 
jsraedy* It feeins, that anciently fuch frauds were 
fbmetimes pradjibd; and that free perJoos, in order (o 
evade the triaj of a&ions brought againft theni,*Uedgtti 
that they were villeins to a ftranger to the fuit, whic^ 
on account of the great improbability that a confeffion fo 
di&dvantageous, ihould be void of truth, w£s a plea th;c 
common law did not fufler the phintilf to deny* But 
a remedy was foon applied, and the ftatutc of (g) 37. 
E. 3. was made, giving to tfye; plaintiff a liberty 9 f 
conte&ng fuch an allegation, of villenage* If in thejfe 
times it ihould be endeavoured to revive deineftic 8averjr> 
in England, by a, like fraudulent coerftffS&i+f vHlenagf, 
furely. fo unworthy an attempt, lb £ro6 an etafion of 
the law, would excite in thfc court die ftrdngeft difap- 
probation and refentment, and frdin -parliament would 
receive an immediate and etie&ual remedy* I mean, 
9 hw^feeiaring that villenage, as is mod notorioujlj the 

(r) 37« E. 3. c. \6. l 

f*a> 
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fa&, has-been long expired for want of rW objtdty- 
and therefore making void all precedent confeffions of 
it) and prohibiting the courts of juftice front recording 
*<**/%$#« of villenage in future* , -,r 

"3. It may be obje&ed* that though it is riot uftfal iff 
ihe wars between Chriftian powers to enflave prifoners; 
yet that fome nations, particularly the feveral ftates oit :i 
the coaft of Barbary^ ftiil adhere to that inhuman prac- 
tice; and that in cafe of our being at war with them, 
the law of nations would juftify our'king in retaliating i 
and con(e<fuently, that the law-of England has not ex* 
eluded the ptff&Uitf of introducing a new "flavery; aar 

the arguments againil it fuppofeV" 

» • 

-fiiun. this objection may be eafily anfwered ; for if 
the arguments againft a new flavery in England are well- 
founded, they reach the king as well as his fubjeQn* 
If it fiai been at all timts the policy of the law 
of England not to recognize any flavery but the antienf 
one of the villein, which is now expired; we cannot, 
con&Qep^ly'^ttiibute to the executive power a prerog*« 
tiye of readying that policy ineJre&ual. It is true, th£t . 
die lawrof potion* m*y give a right of retaliating on an 
enemy, who enflave* his captives in war ; but- then the;" 
eaercife of this eight may be prevented or limited by the! 
law of any particular country* A writer of eminence (£} 
on die law of nation^ ha* a pafiage very applicable 10 



^h) Rtttnerf; Efcft, Nat. U v. a. p. 57^ 

this 
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iaisfubje&* Hit words are, If the civil lorn* of any nS* 
Hon de$$ nit allow of Jlwuerj % priftntrs of ivar woko uHf 
taken hy that nation cannot be made flavin He is jnfti* 
fied in his observation . not only by the ttafon of thfJ 
thing, but by the praBict of fome nations, where Sla- 
very is as unlawful as it is in England. The Dutch (*) 
when at war with the Algerines r Tinifians, or Tripo* 

* 

litans, make no fcruplc of retaliating, on their enemies t< 
but flavery not being lawful in their European do- - 
minions, they have afually fold their pftibner* of war 
as flaves in Spain* Where flavery is fttfl permitted* 
To this example I hare only to add, thatl4ontft knosr 
aqinftance, in which-* prerogative, of hftviaj- captkm<* 
Jlavct in England has eve/ been aflufned byjtbe crown*.' 
and it being aJfo the policy of our law not to admits 
novo fiavery, there appear! neither reafim nrtr fsft to 
fuppofe the exigence ofa royal p^tft>gaiive to intro* : 
.duce it* 



(i) S^tia ipfa fervitus inter Cbrifiiana ftri txtfoit, *& cuofuo 
mn ut'imur in boflet capiat, Foffumut tamen, fi ita pUceat > jmn 
mthnnr quandoque advtrfus eci, qui in not utuntvr." Sfunre a BUgi* 
qnm jfytrknfit, Tunkmm, fripoknfh in Otto* 0*f*Mari Mta% L 
ttmmm cspiuut, film in ftr%Htmtm Rfaakm *mdm% nam itft-* 
JBstga firvot mn boMnt? n\fi Afki Afridt or Ama&i. %*m 
anno 1661, Ord'mu Ginerslp 4&mbr*Vn for wantfm** from- 
copies in Jervitut'em vttukret. Idmqut obftrvntum anno 1664* 
stynktr&odc Qgatft, Jur, Puto, lib, i r cap. j. 
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■■ 4. Another obje&ion, will be, that there are En* 
gliih ads of parliament, which give a fan&ion to the fla- 
very of negroes ; and therefore that it is wkw lawful, 
whatever it might be antecedently to thofe ftatutes. 

The ftatutes in favour of this obje&ion are the 
5 Geo. 2. c* 7. (i), which makes negroes- in America 
liable to all debts* Ample-contract as well as fpecialty, 
and the ftatutes regulating the African trade, par- 
ticularly the 32. Geo. 2. c. 31. which in the preamble 
recites, that the trade to Africa is advantageous to Great 
Britain, and rieceflary forfupplying it's colonies with 
riegroes. But the utmoft which can be faid of thefe 
ftatutes, is, that they impliedly authorufe the flavery 
Of negroes in America ; and it would be a ftntnge thing 
to fay, that permitting flavery there, includes a per- 
miffion of flavery here. By an unhappy concurrence 
Of circumftances, the flavery of negroes is thought to 
have become necefTary in America; and therefore in 
America our Legiflature has permitted the flavery of ne- 
groes. .But the flavery of negroes is unnecefTary in 
England t amj therefore the. Legiflature has not extended 
the permiffioniJf.it to England \ and not having done 
fo» how can this court be warranted tomakefuch an 
extenfionr 

. 5. T ft e flavery" of negroes being admitted to bo 
lawful now in America, however queftionable vCtfirfi 

(k) 5 G. 1. c. 7. f. 4. 

K intro* 
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introduction there might be, it may be urged, that fM 
lex loci ought to prevail, and that the mailer's property 
in the negro as a flavc having had a lawful commence* 
ment in America, cannot be juftly varied by bringing 
bim into England \ 

I shall anfwer this objection by explaining the 
limitation, under which the lex loci ought always to be 
deceived* It is a general rule(/), that the Ux led 
(hall not prevail, if great inconveniencies will enfue from! 
giving effect to it. Now I apprehend, that no inftancrf 
an be mentioned^ in which an application of the 
lex loci would be more inconvenient, than in the cafe 
of flavery. It muft be agreed, that where the lex loci 
cannot have effect without introducing the thing 
prohibited in a degree either as great, or nearly sd. 
great, as if there was no prohibition, there the 
greatefi inconvenience would enfue from regarding 
the lex loci, and consequently it ought not to pre-* 
vail. Indeed, by receiving it in a cafe- fo drctrm- 
Hanced, the end of a prohibition wouM be frus- 
trated, either entirely of in a very great degree ; «nd 
lb the prohibition of things the moft pernicious in 
their tendency, would become vain and fraitlefs. And 
what greater inconveniencies can we imagine, than thofev 
which would neceflariJy refult from fuch an unlimit- 
etHacrifice of the municipal law to the law of a foreign 

(/) See the chapter de e&nfli&u legum drvtrjarum in dhverfis im* 
perm, in Huber. Prelect, p. 538, 

coun- 
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country ? I will now apply this general do&rint 
to the particular cafe of our own law concerning- 
flavery. Our law prohibits the commencement of do- 
meftic flavery in England, becaufc it difapproves of 
flavery, and confiders it's operation as dangerous 
and deffru&ive to the whole community. But would 
not this prohibition be wholly ineffectual, if flavery 
could, be introduced from a foreign country ? In thf 
courfe of time, though perhaps in a progrefs lefs ra- 
pid, would not domeftic flavery become as general, 
find be as compleatly revived in England by intra* 
dn&ion from, our colonic and . from foreign coun- 
tries as if it was permitted to revive by commend* 
mem hire? and would not the fame inconvenient 
cies follow? To prevent the revival of domeftic x 
flavery effeJ?un(lj t it's introdu&ion jnuft be refilled 
ujt}verfaHy 9 . without regard to the place o( it's com- 
mencement ; and therefore in the inftance of flavery, 
die//* loci muft yield to the municipal lav/. From 
the fa£l of there never yet having been any flavery 
in this country except the old and now expired out oPr" 
villlenage, it is evident! that hitherto our law has 
uniformly controlled the lex loci in this refpe&; and • 
fo long as the fame policy of excluding flavery is re* 
talned by the law of England, it mufl continue in- 
titled to the fame preference. Nor let it be thought a 
peculiar want of complaifance in the law of England, 
that, difregarding the lex loci in the cafe of flaves, it 
gives immediate and entire liberty to them, when they 
are brought here from another country,. Mod of the 

K 2 other 
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other European Hates, in which flavery is difcoun-. 
tenanced, have adopted a like policy. 

In Sect/and dome&ic flavtay is (m) unknown, except fq 
far as regards the (*) coal-hewers and falt-makers, whofe 
<pn<Utiq&, itniuft be confefTed, bears fome refemblance 
to flavery ; becaufe all who have once aded in either 
pf tbefe capacities, are compellable to ferve, and fixed 
to their rejpe&ive places of employment during life. 
But with this angle exception, there is not the leaH vet 
tige of flavery ; and fo jealous is the Scotch law of every 
thing tending to flavery,. that it has been held to difallow 
contfa&s of fervice for life, or for a very long term ; as, 
for fixty years (*). However, no particular cafe has yet 
happened, in which it has been neceHary to decide, whe«- 
ther a Have of another country accfuires freedom on his 
arrival in Scotland. In 1757 this queftion was depend* 

* * * • 

ing in the court of feflion in the cafe of a negro ; but 

(/») See Crag. Jus Feud, lib. 1. dieges. 21. £ 32.— Stair's I niftr, 
41b. 1. t. 2. f. ix, 12. 

(») Fprb, Inftjt. Part 1. b. 2. t. 3.— Macdoual InfKt. vol. u 
p. 68. 

(0) Macdoual. Inftit. vol. 1. p. 68. But I muft obferve, that 
in the cafe relied on by Mr. Macdouall, the term of fervice was 
hot the only material circumftance. The contract 'was between this 
makers and the crews of fpme fifh-bcats } the latter binding themv 
felves for a yearly allowance to ferve in their refpe&ive boats dur- 
ing three times nineteen years, fo that not one of them, during ail 
that time, could remove from a particular village, or fo much as from 
one boat to another. See Di£. DeciC tit. Pa&um iUicitum. 

the 
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fhe negro happening to die daring the pendency of thq 
caufe, the queftion was not * determined. But when if 
is confldered, that in the time of Sir Thomas Craig* 
who wrote at leaft 150 years ago, flavery was even then 
a thing unheard of in Scotland* and that there are no 
laws (p) to regulate flavery, one can fcarce doubt what 
opinion the lords of feffion would have pronounced, if the 
negro's death had not prevented a deciiion. 

In the Unitej^Prvufaca flavery having fallen into dif- 
tife(^), all their writers agree, that (laves from ano- 
ther country become free the moment they enter intq 
the Dutch territories (r). The fame cuftom prevails 

* Wall. Initit. Law of Scotl. chap, on Matter and Servant. 

(j>) Sir Thomas Craig, mentioning the Engliih villenage^ 
bys,—-nullu; eft apud not ejus uftts, et inauditum amen, nifi quod non- 
nulla in libro Regiae Majeftatis de nativh et ad Ubertatein prodaman- 
tibus proponantur } qudt et ab Anglorum moribus pint recepta, it nun" 
fuam in ufum noftrum dedu8a. Crag. Jus Feud. lib. x. dieg. n« 
(• 3*. 

(f ) &*}&* ftruo* non habent, nifi. in Afia, Afriyi et America** 
Bynkerfh. Quaeft. Jur. Publ. lib. x. c. 3. 

Another great Dutch lawyer adds, Nee cuiquam mortalium nunc 

liceat fefe venu/tdare, aut alia ratione fervitut'u jure Jemel alter i addi- 

i' ■ ■ # •' 

ttre. Voet Commentar. ad Pandect, lib. 1, tit. 5. f. 3. 

(r) Sert/itus paulatim ab uju recejfit, tjufqne nomen hod'ie apud 

not exolevit ; adeo quidem ut fervi, qui aliunde hue adducuntu/x 

» * 

Jimul ac imperii ncftri fines intrdrunt 9 invitis ipforum dominis ad liber* 
tatem proclamare pojjint : id quod et alierum Cbriftianorum gentium 
moribus receptum eft. Groenewegen de Leg. Abrogat. in Hollandia, 
£ec. p. 5. 

John Voet, in the place cited in the preceding note, exprcflet 
himfelf to the fame effect. 
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pi fane of the n^gkfapnrisg countries, particularly 
Bxohant, and Other parts of the *vflri*n tfttberUmds \ 
|Ut4 QvKjrfiaus, an eminent civilian, who was formerly 
profeflpr of law at Louvfip in Brabant, relates from the 
(inqaU of the fopreme counsel at Mechlin ? that in th* 
yean i£3*r «* application ft* apprcKcnding and furreiu 
dering a fugitive, fjave frofj^S^ain, was on this accounjj 
rejected (j). 

Jn Franco die Jaw is particularly explicit againft re^ 

**■ •- ■* 

garding the Ifx kci hi the cafe of domeftic flavery ; an<^ 

though, in feme of the provinces, a remnant of the 
antient flavery is Rill to be feen. in the perfans of the; 
/trfs, ox gins tie main-nnrte^ who are attached to parti- 
cular lands (/), as villeins regardant formerly were in/ 

England ; yet all the writers Ofl the Jaw of France agree, 

■ «t •. * ■ 

that the moment a flave arrives there from another coun- 

try he acquires liberty, not in consequence of any writ- 
ten law, but merely by long ufage having the force of 
law, "There are many remarkable ihftances ix| which this 
rule againft the admiflion of flaves from foreign countries 
has had efFecl in France. Two are mentioned by (u\ 
Bodin ; one being the cafe of a foreign merchant who 

(s) Gudelin. de Jur. Novifl*. lib. i. c. 5. et Vinn. in Inftit, 
lib. J. tit. 3. p. 32. edit. Heinetc, 
(t) See Inftit. au Droit Franc, par IVJ. Axy»tf, ci. 1753. lifc. I. 

fhap. 1. p. 4* 

(u) Bodin. de Republic, lib. 1. cap, 5. de imperio herili. See* 
feveral other inftances mentioned in the Negro caufe, ifx the 13th 
volume of the Caufes Ctlebreu 
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had puf chafed a flave in Spain** and i#eFttattls canie* 
him into France ; the other being the cafe of a Spartiflt 
ambaflador, whofe nave was declared frefc^ notwiih- 
fhnding the high and independent character of the 
Have's owner. This latter cafe has been objected to 
by fome writers (vJ) on the taw 9/ nations, who do n66 
difapprove of the general principle on which liberty ft 
given to ffeve% brought from fbrcign' countries, but 
only complain of it's application' to the farticuiaf csrfb 
of an embafiadoh But, oil the other hand, Wicque-* 
fort {«*) blames the States of Holland ft* not feflowing 
the^example of the French* in a cafe which he men-* 
lions. After the eilablifliment of the French colonies' 
in South America^ the kings of Francs' thought fit tot 
deviate from the ftri&nefs of the ahtknt French law; ill 
tefpecYto flavery, and in them to permit and regulate the 
poflWion of negtt) ITaves. The nrftedift for this pttfi 
poiYift faid to- have been on* in April 161 5, and thd* 
ther was made in May 1685 (/) which is not coni 
fined to negroes, but regulates the general police^of 
tfc* French iflands in America, and is known by the namd 
#f die Code noit. But notwithftandlhg thefe edicts, if 

fur) Kiickfter- dcJ Legate Hb. 2. t} 1. n«m'. 23 3.-— and after hkn 
By»k«ihoek pyt CdflKpot. <ta Amtafiad. ei. par Bafbejf. c. 15* 

'" /vf^ WkqoesW* Embaffador, Engl. ed« p» 26k 

OJ Dtcifion^ N^wvelics, par M. Denifart, tit.4fegfes.<*-Den!- 
fart mentions, that the ; edi& of 1685 is regifterod with the fote- 
reign counfei at Domingo> but bat ntYtr-been fepftored in any of 
tjbe French parliaments, 

negro 
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hegroflaves were* carried from the French American iilahdi 
into France, they were ihtitled to the benefit of die an- 
tient French law, and became free on their arrival iii 
France (z). To prevent this conference, a third edift 
was made.in O&ober 1716, which permits the bringing 
of negro Haves into France from their American iflands* 
The permiflion is granted under various reftri&ions ; alt 
tending to prevent the long continuance of negroes in. 
France, to reftrain their owners from treating them as pro- 
perty whilft they continue* in their mother country^ and to 
prevent the importation of fugitive negroes ; and with 4 
[ike view, a royal declaration was made in Dec. 1738 (*)j 
containing an expo&rjon of the edi& of 17 1 6, andfomt 
additional provifions. But the an'tient law of France* 
in favour of flaves from another country, ftijl has efreel* 
if the terms of the edid of 1 7 16, and of the declara- 
tion of 17569 are not ftridly complied with % ,or if thd 
negro is brought from a place, to whifh they do not 
extend. This appears from two cafes adjudged face 
the edift of 17 164 In one (•£) of them; which hap* 
pened in 1738, a negro had been brought from thtt 
iiland of Saint Domingo without obfervitig the term* 

, (x ) Nouvelrei Decifions par M; Denifart, tit. Negres, f.' 17. 

(?) M; Penikrt obforves^that the edi£ of 17x6, an2 ^decla- 
ration of 1738, do net appear to have been ever registered by the 
parliament of Paris, becaufc they are confidered an contrary to the 
common law of the kingdom, — See his Nouvttkt Dtcifim, tit* 
Negrcs. 
(b) See Ganfes Calebret, voi ty f. 499U 
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JfrF the edi£t 1716 ; and in the other (</), which was de- 
cided fo late as in the year' 1758, a flave had been 
brought from the Eaft Indies, to which the edi& doth 
Hot extend : and in both thefe cafes the Haves were de- 
clared to be free. 

Such are the examples drawn from the laws and ufa- 
ges of other' European conn tries ; and they fully 
evince* that wherever it is the policy to difcountenance 
flavcry, a difregard of the Ux loci, in the cafe of fla- 
very, is as well juftified by general prafiice, as it is 
really founded on neceffity. Nor is the juftict of fuch 
proceeding lefs evident ; for how can it be unjufr to 
sfweft the mailer's property in his flave, when he is 
carried into a country, in which, for the wifeft and 
mod humane reafon, fuch property is known to be 
prohibited, and confequently cannot be lawfully intro- 
duced? 

6. It may be contended, that though the law of Eng- 
land will not receive the negro as a flave, yet it may fuf- 
pend the (cvcrc qualities of the ilavery whilft the negro 
is in England, and preferve the mailer's right over hint 
in the relation of a fervant, either by prefuming a con- 
tract for that purpofe, or, without the aid of fuch a re- 
finement, by compuliioft of law grounded on the con- 
dition of flavery* in which *the negro was previous to 
his arrival here. 

(d) Nomrelles Dccifiom par M. Denifart, tit v Negrci, f. 147. 

L But 
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Bt'T infupcrable diiHculties occur againli modifying 
an J quali fy ing the C^ver/ by this ar ificial refinement. 
Jn tliC prtfcnt cafe, at all events fuch a modification 
cannct he allowably becaufe in the return, the maficr 
claims tiie benefit of the rcLtioa between hira and the 
negro in the full extent of the original flavery. But 
for the fake of (hewing the futility of the argument of 
modification, and in order to prevent a future attempt 
in the n alters of negroes to avail themlelvcs of it, I 
will try it* force. 

As to the prefumir.g a contract of fervice againfr. the 
negro, I aflc at what time is it's commencement to be 
ft'ppofcd ? If the time was before the negro's arrival in 
England, it was made when he was in a ftate of fla- 
veiy, and confequendy without the power of contract- 
ing, if the time presumed was fubfequent, the pre- 
fumption mufl begin the moment of the negro's arrival 
licrc, and confequendy be founded on the mere fact of 
that arrival, and the confequential enfranchifement by 
operation of law. But is not a flavery determined 
aynmjl the confent of the mailer, a flrange foundation 
for presuming a contract between him and the Have \ 
For a moment, however, I will allow the reafonableneft 
of prcfuming fuch a contract, or I will fuppofe it to be 
reduced into writing ; but then I afk what are the terms 
of this contract? To anfwer the mater's porpofe, it . 
mull be a contract to ferve the mailer here, and when 
he leaves this country to return with him into America, 
where the flavtry will again attach upon the negro. In 

plain 
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plain terms, it is a contract to go into flavery whenever 
. the mailer's occafions faall require. Will the law of 
England difallow the introduction of flavery, and there- 
fore emancipate the negro -from it j and yet give effect 
to a contract founded folely upon flavery, in flavery 
ending? It is impoffible that the law of England 
can be So iniulting to the. negro, fe inconfiftent with it- 

fclf. 

• . • • • • • " 

. The argument of modification, exclufive of con- 
fja&j is .equally deluuve.-r-There is no known rule, by 
which the court can guide itfelf in a partial reception 
pf flavery. Befides, if the law of England would 
feccive the flavery of , the negro in any way, there can 
be no reafon why it fliould not be admitted in the fame 
degree as the flavery of the villein : but the argument 
pf modification neceflarily fuppofes the contrary ; be • 
caufe if the flavery of the negro was received in the 
fame extent, then it would not be neceflary to have re- 
.courfe to* a qualification^ But there is one other reafon 
ftill more .repugr ant to the idea of modifying the fla- 
very. If the law of England would modify the fla- 
very, it would certainly take away it's mofi exception- 
able qualities, and leave thpfe which are leafi oppreffive. 
But the. modification required will be inefficient for the 
matter's purpofe, unlefs the law leaves behind, a quality 
the mofi exceptionable, odious-, and" oppreflive ; an arbi- 
trary power of reviving the flavery in it's full extent; 
by removal of the negro to a place, in which the flavery 

L 2 will 
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will again attach upon him with all its crigiutl feve* 
rity(,). 

From this examination of the Yeveral pbjedions ill 
favour of flavery in England, I think myfelf well war- 
ranted to obferve, that inftead of being weakened/ tho 
arguments againft flavery in England have derived an 
additional force. The refult is, not merely that negroes 
become free on being brought into this country, but 
that the law of England confers the gift of liberty intir* 
and unincumbered ; not in name only, but really zn& fubftan~ 
iially ; and confequently, that Mr. Steuart cannot have 
the leaft right over Sommerfett the negro, either in the 
$fen character of a flave, or in the difguifed one of an, 
ordinary fervant T 

onMr Suu- ( 2 ^ In * e out *" et ^ * he Kg*™*** * **&&* a fecond 
art's autho- qucftion^on Mr. Steuart's authority tp enforce his right, 

force his 

right to the (*) TJiis anfwer to the argument of modification, includes an 

negro py anfwer to the fuppofition, that an action of trefpafs per quod fer- 

him out of vitium atnift, will lie for lofs of a negro's fervice. I am pes- 

England, fuaded, that the cafe in which that remedy was loofely fuggefted, 

was one in which the qu eft ion was about a negro being out of 

England. See the cafe of Smith and Gould, Salk. 667. — Another 

writ juft hinted at in the fame cafe, is the writ of trefpafs, quart 

caft'wum fuum cep\t\ which is not in the leaft applicable to the 

negro, or any other Have'. It fuppofes the plaintiff to Jurye frad 

• jpne of the king's enemies in his cuftody as a prifoner of war, and 

to have had a right of detaining him till payment of a raafom. 

See Keg. Br. 101. b. and Salk. 667. 

if 
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\t he ha$ any, by tranfporting the negro out of Eng- 
land. Few words will be necefTary on this point, which 
my duty as counfel for the negro requires me to make, 
in order to give him every pqffible chance of a difchargo 
from his confinement, and not from any doubt of fucccfe. 
pn the queftion of flavery. 

If in England the negro continues a Have to Mr? 
jteuart, he mufl be content to have the negro fubje& 
to thofe limitations which the laws of vi lien age impoied 
pn the lord in the enjoyment of his property in the vil- 
lein ; there being no other laws to regulate flavery in 
fhis country. But even thofe laws did not permit that 
Jfigh aft of dominion which Mr. Steuart has exercifed ; 
jFor they retrained the lord from forcing the villein out 
of England. The law, by which the lord's power over 
Jus villein was thus limited, has reached the prefent 
times. It is a law * made in the time of the Firfi Wil* 
Jiam, and the words of it are, frohibemus ut nullut <ven- 
dot bomiyem extra patriutn (/* ) . ' *•• 

If Mr. Steuart had claimed the negro as a fervant by 
contract, and in his return to the hah as corpus had 
fiated a written agreement to leave England as Mr. 
JSteuart mould require, figned by the negro, and made 

* Wilk. Leg! Saxon, p. 229. & cap. 65. Leg. Guliehn. I. 

(f) This law furnifhes one move argument againft flavery im» 
ported from a foreign country. If the law of England did net di£ 
allow the admiflion of fuch a flavery, would it reftrain the mafter 
from taking his Have out of the kingdom ? 

after 
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after his arrival in England, when he had a capacity df 
contracHng, it might then have been a quefbon. When 
ther (bch a contract in wirirg would have w arranted 
Mr. Steuart in compelling the performance of it, by. 
fir ably tranfporting the negro oat of this country ? I 
am myfelf fatisned, that no con trad, however Jk+ 
Jemnfy entered into, would have jufrified (bch violence. 
It is contrary to tbc genius of the Eogliih law, to al- 
low any enforcement of agreements or contracts by 
any other compnHion than that from our courts of juf- 
tice. The exercife of fuch a power is not lawful in cafes 
of agreements for property ; much Iefi ought it to be fc 
fcr enforcing agreements againfr, die per/or.. Befides, is it 
Yeafbnable to fuppc(e that the. law of England would 
permit thai againft the Jervamt by conttad, which is 
denied againfr. the Jlave? Nor are great authorities/ 
wanting to acquit die law of England of fuch an incon* 

• 

fifiency, and to (hew that a contract will not warrant a 
compuliion by imprifonment , and consequently much Iefi 
by transporting the party out nf this kingdom. LordHo- 
ban, whofe extraordinary learning, judgment, and abi- 
lities, have always ranked his opinion amongil the 
higheft authorities of law, exprefly fays (g)> that the 
tody of a freeman cannot be made fubje& to diflrtfs or tin* 
prifonment by eontrafl, but only by judgment. There is, 
however, one cafe, in which it is faid that the perform- 
ance of a fervid to be done abroad, may be compelled 
'without the intervention of a court of juflice ; I mean, 

'' (|) Hot.6i t 

• • ■ ■ . ■ ■ • 

•■'■: Ae 




the cafe of an iftfant-appreatiee, bound by proper in- 
dentures to a manner or other perfbn, where the na- 
ture of the fervice imports, that it is to be done oat of 
the kingdom (6), and the party, by reafbn of his /*- 
fatty, is liable to a coercion not jnftifiable in ordinary 
cafes. The bmhtas corpus ad (. ) goes a ilep further, 
and perfbns who, by contraB in *u:ruing 9 agree with a 
merchant or owner of a plantation, or any other per- 
Ion, to be transported beyond fea, and receive earneffc 
•n foch agreements, are excepted from the benefit of 
that ftatute. I mnft fay, that the exception appears 
very unguarded; and if the law, as it was previous 
to this Aatnte, did intitle the fubje& to the habeas <or» 
fut in the cafe which the fbtute excepts, it can only 
operate in excluding him in that particular cafe 
from the additional provifions of the Hatute, and can- 
not, I prefume, be jufUy extended to deprive him of 
the habeas corpus, as the common law gave it before the 
making of the fbttute. 



Upon the wholg^the retora.ta the hahsas corpus in Condbfioa. 
die prefent cafe, in whatever way it is confidered, whe- 
ther by inquiry' into "the foundation of Mr. Steuart's 
right to the perfon and fervice of the negro, or* b)r refe- 
rence to the violent manner in, which it hai been.it- 
tempted to enforce that right, will appear equally un- 

(*) Hob. 134. 

(i) 31, Clu.lL c. a. C 13. 
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P. 16. 1. 9. for .*«<£ read t&r/f*. 
t. 26. L 1, dele and. 
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